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For the Second Circuit. 


Docket No. 75-7008 


STUART A. JACKSON, 


Plaintiff-Appellant, 


versus 


JACK OPPENHEIM, 


Defendant-Appellee. 


APPEAL FROM JUDGMENT OF THE UNITED STATES DISTRICT COURT 


FOR THE SOUTHERN DISTRICT OF NEW YORK. 
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SOUTHERN DISTRICT OF NEW YORK 


pulser a Sa amet: -----% 

STUART A. JACKSON, ; 
Dae 71 CIVIL 

| Plaintiff, . 

i ‘ i 


hd 


~against- COMPLAINT _ 


JACK OPPEW!’ .IM, 


Defendant. 


Plaintiff, by his attorneys, Royall, Koegel & 


ee. for his complaint, alleges: 
f ; 
! 


AS AND FOR A FIRST, SEPARATE AND DISTINCT CAUS= SF ACTION 


i 

Ps the Securities Act of 1933,. 5 U.S.C.A. § 77 v and Section 
a of the Securities Exchange Act of 1934, 15 U.S.C. § 78 aa, 
the rules and regulations issued thereunder and pursuant to 


| 
| 
| 
| 


we Court's pendent jurisdiction over state law claims pre- 
t 


| 2. Plaintiff has at all times relevant herein been! 


5 resident and citizen of vands Point, New York, residing at 


3. Chelsea House Educational Communications, Inc. 


t 
xa House Lane (no number) in that village. | 
| 
("Chelsea House") is a New York corporation, organize¢c on | 
a 


Yovember 3, 1966, and is engaged in the book publishing and 


audio-visual aids distributing business. 


| 
| 


} ° 


5 | 
4. Plaintiff is the record and beneficial owner | 


sf at least 3,334 shares of Chelsea House Conmon stoch. 


‘ 


5. Defendant Jack: Oppenheim is a resident and 


citizen of New York, New York, residing at 241 Central Park 


West in that city. 


| 6. Defendant actively participated in the husiness 


land financial operations of the Company on a daily basis, was 


| 
la Vice-President of the Company and, up to and including 


lApril 10, 1970, was a director of Chelsea House. 


! 7. Prior to April 10, 1970, defendant was tne 


irecorad and beneficial owner of 146,183 shares of common stock 


;o£f Chelsea House. 


| . . 8. By agreement dated April 7, 1970, executed on | 
| 

} April 10, 1970, defendant agreed to sell all his 146,133 | 
| shares of common stock of Chelsea House to plaintiff and | 
; 


lothers. Specifically, plaintiff agreed to buy from defendant 


la total of 14,618 shares of stock of Chelsea House at $3 per 


ishare. 


| 9. On April 10, 1970, plaintiff delivered to 


| 


eae a check in the amount of $10,000 and signed two. 


| athe notes payable to the defendant, each in the 
| amount of $16,926, which will become dave on April 10, 1971 
= April 10, 1972, respectively. 


10. On April 10, 1970, defendant delivered to 


plaintiff 3,334 shares of commorr stock of Chelsea House, 


—_———-— 


twith the remaining 11,284 shares purchased by plaintiff to 


be held in escrow to secure payment of the notes. 


11. Prior to April 10, 1970, defendant, by reason | 


cee cS ak ee. Be Oe Bs Oe er ee, ee Yee LR eee ee eR A ee 


lof his position as a Vice-President and Director, had know- 


ledge that Chelsea louse was in a financial crisis, that it 


suffered from mismanagement, and that its liabilities far 


| 

| . 

aiid its assets. 
| . 

| 12. The information described in paragraph ]1 was 


intended to be available only for a corporate purpose of 


ee 


‘vepane House, and not for the personal benefit of defendant. 
| 13. By reason of his eons tition as an insider, de- 

fendant had a duty to refrain from trading in Chelsea House 

stock until the information described in paragraph 11 had 


been made known to the public, or to disclose such infor- 


Imation to any person to whom he sold Chelsea House stock. 


14. Defendant, in violation of Section 17(a) of 
~ 


_ 


the Securities Act of 1933, Section 10 (b) of the Securities 

| . 

* er Act of 1934, and Rule 10b-5 promulgated pursuant 
ithereto, and other applicable -rules, regulations and statutes, 


;for his own advantage and personal benefit, willfully failed 


to disclose the deteriorating financial condition of Chelsea 


House to plaintiff and others prior to the sale of his 


Chelsea House stock to them. 


15. Plaintiff had no knowledge of the economic 


{known by defendant and plaintif* would not have acquired 


{ 
ldefendznt's stock in April, 1970) if he had known the true 


financial condition of Chelsea House at that time. 
16. In July, 1970, Chelsea House filed a 


petition in United States District Court for the Southern 


—o 


iDistrict of New York pursuant to Chapter XI of the Bankruptcy 


on 


panera facing Chelsea House prior to April 7, 1970, a fact. 


| 
% 7 


;jAct, 11 U.S.C. § 701 et seq., in order to effect an arrange- 
: 


‘ment of its unsecured debts. 

17. The aforesaid omission to state material 
facts necessary to make the statements made, in the light 
of circumstances under which they were made, not misleading, 


| in connection with the purchase and sale of stock, were acts, 


‘or deceit upon plaintiff. 
18. All of the acts and conduct of the defendant. 
herein alleged took place within the Southern District of 


New York. 


AS AND'FOR A SECOND, SEPARATE AND DISTINCT CAUSE OF AC/ION 


Senne ee ee el TTT 


‘practices, or courses of business which operated as a fraud | 


19. Plaintiff repeat reiterates and realleges 
each and every allegation-contained in paragraphs 1 through 
18 of his complaint with the same force and effect as if 
fully set forth at length herein. ; 


20. Defendant, in, violation off Section 12 df the 


Securities Act of 1933, and the rules and regulations pro- 


Chelsea House stock to plaintiff and others, by the use of 
means or instruments of transportation or communication in 


interstate commerce and the mzils, by means of certain oral 


communications that <mitted to state material facts ab )ut 


the fast declining financial situation at Chelsea Hous? 
| which were necessary in order to make the statements, inede 


| by defendant, in light of the circumstances under which 


t 
mulgated pursuant thereto, offered to and did sell his | 
| they were made, not misleading. | 


8 


—_—————— 


{ “21. Plaintiff first discovered the true financial 
| conéition of Chelsea House in or about July 1970. Since 
e | this complaint was filed in this Court on taceh ey TOs 
the alleo~ tions: steted in the second cause of action comply 
with Section 13 of the Securities Act of 1933. 
& | WHEREFORE, plaintiff prays for judgment on his 
first and second causes of action 
| a. rescinding the agreement datcd April 7, 1970 
% ! between defendant Oppenhcim and plaintiff Stuart Jackson : 
| b. ordering the return of all monies heretofore 
| oh . paid to defendant ‘by plaintiff; 
p “A Cc. cancelling and rescinding the promissory notes ; 
given by plaintiff to defendant as consideration for the | 
e sale of Chelsea House stock; and | 
| ad. granting plaintiff such other and further 
. | relief as the Court may deem just in the circumstances. 
: a | ROYALL, KOEGEL & WELLS 
| we: MA es ee 0 Se 
® a Henber ot the Firm 
Attorneys for Plaintiff 
| Office and P.O. Address 
; 200 Park Avenue 
3 | New York, N.Y. 10017 
all Tel. No. (212) 972-7000 
{ 
: 
{ 


{ 
i 


a | 9 
ANSWER AND COUNTI-R-CLATMS ‘TO COMPLAINT 
e OF STUART A. JACKSON 
DEFENDANT DEMANDS 
TRIAL BY JURY ' 
eo -. Defendant, by his attorney, Curtis, Mallet- | 
| Prevost, Colt & Mosle, for his Answer and Countercleains to 
the Complaint of Stuart A. Jackson, alleges: . 
® 1. Denies knowledge or information sufficient 
to form belief as to the truth of the allegations con- 
. tained in paragraph 1 of the complaint, and leaves all 
7 questions of law for the determination of the Court. 
2. Denies knowledge or information sufficient 
to form a belief as to the truth of the allegations con- 
: tained in paragraph 2 of the complaint. 
3. Admits upon information and belief the 
‘ allegations contained in paragraphs3 and 4 of the complaint. 
i ‘ 4. Admits the allegations contained in paragraon 
i 
5 of the complaint..- 
le . 5. Denies the allegations eertnssiod da paragraph: 
6 of the complaint, but admits that prior to March 6, 1970 
defendant was a Vice President and Director of Chelsea 
\ House, at which time he yentensd ax Vice President. 
b, Admits upon information and beliclL, the 
alleyations contained in paragraph 7 of the complaint. 
So 


7. Denics the allegations containcd in parugraph 


8 of the complaint as pleaded, but admits that on April 7, 


1970 defendant entered into an agreement with plaintiff 


10 

and. with others whereby defendant agreed to sell all of 
his 146,183 shares of the common stock of Chelsca Mouse 
at a price of $ 3.00 per share, and that by an emended 
agreement dated April 10, 1970 defendant agrecd to sell 
all of such shares to plaintiff and others at $ 3.00 per 
share, and that plaintiff agreed to buy from defendant | 
a total of 14,618 of said shares at $ 3.00 per whites and | 
respectfully requests leave to refer to said agreements 
for their terms, contents and conditions. 

8. Admits upon information and belief the 
allegations contained in paragraph 9 of the complaint 
except alleges that plaintiff's agent celivered the 
check to defendant. ' ‘ 

9. Admits the allegations contained in paragraph 


10 of the complaint except alleges upon information and 


“] belief that defendant delivered the 3,334 shares of Chelsea 


House common stock to plaintiff's agent. 
'10. Denies the allegations contained in paragraph 

1l of the complaint, except admits that prior to March 6, 
1970 defendant was a Vice President and Director of 
Chelsea House. 

11. Denies the allegations contained tn paragraph 
12 of the complaint, and leaves all questions of law for 
the determination of the Court. 

12. Denies the allegations contained in paragraphs 


13, 14 and 15 of the complaint. 


13. Denles knowledge or information sufflclent 


to form a belicf as to the truth of the allevations con- 


Cer es VEU PEeCTee erate Esae Sr eeeeses ON mT eeiey ere 


11 


tained in paragraph 1G of the complaint. 
14 penies the allegations containcd in paragraph 


17 of the complaint. 


15. Denics the allegations contained in eanaienia 
18 of the complaint, and specifically repeats,rcallcges, | 
| 
and reiterates tne alleg ttions contained in paragraphs | 
1 through 14 of this Answer, but admits that the Acreements | 
described in paragraph 8 of this Ansver were entered into | 
within the Southern District of New York | 
16. Defendant repeats, realleges and reiterates 
each ‘and every allegation contained in paragraphs 1 chou 
15 of this Answer with the same force and effect as if | if 
fully set forth herein,with respect to par.l9 ef the comple-:. 


17. Denies the allegations contained in paragrapns 


AS AND FOR A FIRST AFFIRMATIVE 
DEFENSE TO THE COMPLAL: 


st 


| 
20 and 21 of the complaint. : 
18. Plaintiff is estopped from asserting the 
claims alleged in the complaint by reason of the knowledge, 
conduct, statements, and actions of said plaintiff, his 


~ 


agents and representatives. 
AS AND FOR A SECOND AFFIRMATIVE 
DEFENSE TO THE COMPLAINT. 
19. At 211 material times plaintiff Jacksen 
was and still is an officer and director of onekens. 
House and was and still is General Counsel to Chelsea 


House. As a membcr’of the firm of Royall, Koegel and 


Wells, plaintiff's attorneys, Jackson was in charge of 


‘ 


ce ail —— ee 


“— Se 4 ono meee + 
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| 


12 


and principally responsible for the prepa 


ration of 


a 


Chelsea House's registration statement. dated July 29, 1909;, 


, 


and all subsequent modifications thereof. 


20. By virtue of his above capacitics Jackson 


was aware of or should have been aware of 


and was privy to 


the details of Chelsea House's operations end to the various 


audited financial statements of Chelsea House, end was a 


participant in and privy to various of the negotiations 


with prospective underwriters for a proposed Chelsea 


House public issue in 1970. 


21. By reason of plaintiff's aforesaid status 


and position, including his knowledge nm such capacity 


and position of the financial condition and business 


operations of Chelsea House, plaintiff was bound to 


exercise due and reasonable diligence to 


inquire into 


and discover any and all facts material to the financial 


condition of Chelsea House and to pleintiff's purchase o 


defendant's common stock, and to obtain, examine and review 


House prior to or in conjunction with his 
defendant's stock. 


22. By reason of the foregoing, 


ry 


of Chelsea 


purchase of 


plaintiff knew 


or should have known of all material facts, and should 


have exercised the due and reasonable diligence referred 


to above. 


23. By reason of plaintiff's failure to make 


such inguiry and to exercise such due diligence, plaintiff 


may not recover from defendant. 


ee 


13 


AS AND FOR A FIRST COUNLERCLALM 
AGATHOT PLALET IE 


2h. Repeats, rciterates and realleges cach and 
every alleyation contained in paragraphs 1 through 23 of 
this pleading with the same force and effect as if fully 
set forth at length herein. 

25. This counterclaim is assertcd pursuant to 
the pendant jurisdiction of this Court over the state law 
claims presented tnercin. 

26. Prior to April 7, 1970, defendant owned 
146,183 shares of the common stock of Chelsea House 
Educational Communications, Inc. ("Chelsea House"), 2 
New Yori: corporation. 

27. On April 7, 1970 defendant agreed to sell as 
a block all of defendant's 146,183 shares of Chelsea House 
common stock. The 146,183 shares of Chelsea House common 
stock were purchased in varying amounts by ten individual 
purchasers including Harold Steinberg, President and ‘ 
Director of Chelsea House (14,618 shares), Andrew Norman, 
Vice President and Director of Chelsea House (64,754 
shares), Stuart Jackson, Esq., General Counsel, Secretary, 
and Director of Chelsea House (1/,618 shares),-Fred Israel, 
an officer of Chelsea House (1,/:62 shares), Harold Harris, 
an officer of Chelsea House, (35,000 shares), Leon W. 
Friedman, an officer of Chelsea House, (731 shares), 
Stephen Wise, until February 1970 a major shareholder, 


Vice President and Director of Chelsea House (10,000 shares 


and Richard Maybruck, on information and belief, a friend 


14 
and associate of Stephen Wise and a clicnt of Stuart A. 
Jackson, Esq. (5,000 Shares). he purchase price to,eacn 
purchaser was $3.00 per share. The agreement to purchase 
was signed for plaintiff by Grant, Anderson, Esq., describes 
ac attorncy-in-fact. 

26. Pursuant lo the terms of ve April 7%, 1970 
stock purchase siseslilianiaiath and as a part thercof, cach pur~ 
chaser was bound to make a specificd down payment to 
defendant, and further was bound to deliver to defendant 
two promissory notes in specified anounts due April 10, 
1971 and April 10, 1972, respectively. 

29. Apart of plaintiff Jackson's specific 


responsibility under the terms of the Stock Purchase 


cr 
. 


Agreements was to make the following payments to defendan 

(a) $ 10,002 on April 10, 1970 

(bo) $ 16,926 on April 10, 1971, evidenced by 
plaintiff's note payable. | 

(c) $ 16,926 on April 10, 1972 evidenced by 
plaintiff's note payable. . 

30. On April 10, 1970 plaintiff, his agents and 
his representatives together with the other nine (9) pur- 
chasers of defendant's block of 146,183 shares of Chelsea 
House common stock, made the specified down-payment to 6" 
defendant and delivered to defendant the promissory notes 
in specified amounts as set forth in paragraphs 28 and 29 
above. 

31. Between April 10, 1970 and August 1970, 


neither plaintiff, nor any other of the purchasers of 


i 
' 
i 


15 
defendant's block of Chelsca House -omnon stock, complaincd 
to defendant about said block purchas 
32. In July 1970 Chelsea House filed for re- 
organization pursuant to Chapter 11 of the Federal Bank- 


ruptcy Laws. 

33. In August L970, plalntire Lnodividually and 
representing two other specified purchasers demanded that 
defendant Oppenheim repay plaintifr's down payment of 
$ 10,002.00 and rescind plaintiff's agreement to purchase 
24,618 shares of Chelsea House common stock from Oppenhetr 
Plaintiff’ also demanded that Oppenheim repay in part the 
down payments of the two other specified purchasers and 
rescind the esreenent of those two purchasers to purchase 
Chelsea House common stock from Oppenheim. Plaintiff 
stated that, in the event these demands were refused by 
Oppenheim, he would bring law suits on behalf of plaintiff 
and the two other specified purchasers, but one at a time, 
Starting wit One Of tus OLES Purcucsers as tne first 
plaintirf. Plaintiff also stated that, should defendant 
accept these demands, he would agree not to represent any 
purchaser in.an action for repayment and rescission. At 
present one such action has been commenced against defendant 
and is presently pending in this Court. : 

34. The aforesaid conduct and words of plaintiff 
individually and as an authorized representative of the 


two other purchasers, together with plaintiff's institution 


of the within action for rescission of the stock purchase 


agreement, return of the cash down-payment made to defendant 
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anid cancellation of the promissory notes executed and de- 


livered to acfendant, constitutes a total repudiation of 
said stock purchase agreement on plaintiff's pait. 
35. As a result of plaintiff's total repudiation 
of said stock purchase agreement there is now due and 
owing to deCendar.t the unpaid balance of plaintiff's pur- 
chase price in the amount of $ 33,852.00. _ 
36. Defendant has performed all of the acts ane 
conditions to be done and performed on his part to this 
moment, and presently is ready, able and willing to comnict< 
performance on his part except for plaintiff's said 
repudiation and rerusal to avide vy the terms of the stock | 
purchase agreement. ; 
37. By ~eason thereor, defendant has Len 
damaged in the sum of $ 33,852.00 with interest thereon 
at the rate of 9 1/2 % per annum. 


AS AND FOR A SECOND COUNTERCLAIM 
_* AGAINST PLAINTIFE 


38. Repeats, reiterates and realleges each and 
every alicgation contained au parag?iphs me shrough 3 
this pleading with the same force and erfect as if fully 
set forth at length herein. 

39. The stock purchase agreement provided that 
plaintiff shall pay all costs of collection of the monies 
due to defendant pursuant thereto, including, but not 
limited to counsel fees incurred in the collection of such 


monies due to defendant, which counsel fees shall be 


added to the unpaid balance of such monies due to defendant 


A? 


under the terms of the stock purchase agreement. 
ho. The defense ef this meritless action by 

& plaintiff for repayment and rescission is essential to the 
collection of the monies due and owing to defendant under 
the terms of the stock purchase agreement. 

® NX. By reason of these facts, and by virtue of 

. the provisions of Section ll (e) of the Securities Act 
of 1933, 15 U.S.C. § 77 k(e), defendant is entitled to 

e all costs of defending this action by plaintiff for rep2y- 

| went and rescission, including, but not limited to, counsel 

fees, which fees should be added to the unpaid balance of 


the monics duc defendant under the terms of the stock 


. 


purchase agreement. 


AS AND FOR A THIRD COUNTERCLAIM 
AGAINST PLAINTIPG 


42, This counterclaim is asserted pursuant to 


the pendent jurisdiction of this Court over the state law 
Claims presented therein. 


43. On April 10, 1970, plaintiff purchased 


0 6 ele eee ~~ 


j 
14,618 shares of the Common Stock of Chelsea House | 
Educational Communications, Inc ("Chelsea") from the | 


defendant for the sum of $ 43,854.00. Plaintiff then made 


a $ 10,002 downpayment to defenuant, and ca’ +‘ to be 
delivered to defendant a series of two promixsvry notes 


payable to defendant (Exhibits A and B). 


Ky, The first promissory note (Exhit. t A) 
sehen for the payment by plaintiff to defendant of the 
sum of $ 16,962.00 on April 10, 1971, and for the payment 


SS 


———— 
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by plaintiff to defendant of interest at the rate of 


. 


Na) 
}- 
ie 
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per annum on the total unpaid principal amount of the noves 
from April 10, 1970 in quarterly installments commencing 
on July 10, 1970. 
4S. The second promissory note (Exhibit 3) 
provides for the payment by 
sum of $ 16,962.00 on April 10, 1972 and for the quarterly 
paymet of interest to defendant commencing on July 10, 


1970 in the same manner as set forth in paragraph ++ above. 
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46, Each note provi 


default by plaintiff in the payment of any installment o 


. 


payable, and if such default shall not have been cured cy 


making remittance to defendant within ten (10) eave octet 
mailing of notice thereof, "ai] installments snall Fecome 

os 4) ‘ ae or eae adres eee 
due and payable” forthwith at the option of the defendant. 


47. Each note further provides that if it is 
placed with an attorney for collection, plaintiflS shall pay 
st} econts of colluction, Incladin;;, Dut nol Tduibed to, 
counsel tees, which tees shall be added to the unpaid 
balance of the note und be recoverable with and as a part 
thereof. 

48, On March 16, 1971 plaintiff commenced the 
within aclion against defendant, seeking, inter alia, the 
cancellation and rescission of the two promissory notes 
given to defendant as concsiccration for the Cnolses Stssi. 

NWO, Plaintiff has failed and defaulted in malins 


payment to defendant of the sum of $16,962.00 on April 10, 


| 
| 
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1971 aid in making certain interest payments as required by 


the notes. 


9O. On aAbria Le, dyfi, Qerendane Guly muiLleu a 


notice of default in the payment of principal and intercst 
to plaintiff as provided by the notes. 


51. Plaintiff has failed and refused to make 


12D In “+ 3 * + ’ ; = 
payment to defendant of the required principal plus interes 
wit ths ~ Lo. be A ie ie My Fae ie | oor oe a 4 ¥ re 2 —— ' 
within 10 days from April 14, 1971, the date of the mailings 


'52. By reason of the foregoing defendant demands 
& o < 


interest thereon at the rate of 9 1/2 % per anrium, except to 
the extent of interest payments heretofore ma Hie by plernitilss 
plus atto:.eys fees incurred in prosecuting defendant's 
within counterclaim to enforce collection of the notes. 
WHEREFORE, defendant demands judgment (a) dis- 
missing the complaint, (b) granting his first counterclaim 
in the sum of $ 33,852.00 with interest thereon at the rate 
of 9 1/2 % per annum, (c) granting his second counterclaim 
for the costs of this litisation, includine, but not linit@~:' 
to, counsel feces, and (da) granting his third counterclaim ir. 
the sum of $33,852.00 with interest thereon at the rate of 


91/2 33 per annum plus attorneys fees incurred by defendant 


in the prosecution of that counterclaim, topether with such 


<0 


; 4 


other and further relicf as to the Court may sccm juse ane 
3 J 


proper. 


Dated: New York, New Yori 
April 26, 1971. 


CURTIS, 


oO rifilsls 
COLT ie OS Lis 


Jack Oppenneim 
100 Wall Street 

ss New York, N.Y. 10005 
248-8111 


a 
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$16,926.00 April 10, 1970 
New York, New York 


PROMISSORY NOTE 


For Value Received, Stuart A. Jackson hereby 
promises to pay to the order of Jack Oppenheim at the 
350 Fifth Avenue office of the Bankers — Company of 
New York, the principal sum of sixteen thousand nine hun- 
dred twenty-six Dollars ($16,926.00) in such coin or cur- 
rency of the United States of America as at the time of 
payment shall be legal tender for the payment of public 
or vrivate debts, such payment ts be made one yvear from 


the date of this instrument, together with interest from 


-the date hereof at the rate of 9-1/2% per annum on the 


unpaid principal amount outstanding on the date on which 
such interest is due, such interest to be paid in quarterly 
installments on each April 10, July 10, October 10, and 
January 10 commencing July 10, 1970. 

This note may be prepaid without penalty at 
any time during the term thereof. 
If there shall be any default in the payment of 


any installment of principal or interest when the same 


shall become due and payable hereunder, and such default 


Beat : 


est 
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Shall not have been remitted within ten (10) days after 
mailing a notice thereof, all installments shall become 
due and payable forthwith at the option of the holder 
hereof. eee 

The undersigned, if more than one, shall be 
jointly and severally liable hereunder and, the term 
"undersigned" shall mean the undersigned or any one or 
more of them and their heirs, executors, administrators, 
successors, or assighs. 

This ‘note is made in and is intended to be per- 
Sscinwt in the State of New. York and shall be governed 


and construed in accor dance with the laws of such State. 


T£ this note is placed with an attorney for 
na Ke 


-Collection, the company shall pay all costs of sinsh Slee barks 


including, but not Limitea to, counsel fees, _e fees 
shall be added to the unpaid balance of this note and be 


recoverable with and as a part there of. 


Signature. hudrcont. & bs Yece tes riY 


. : si 
pies nadress. 0.14 Luss, Lane, Sen wads fois 
F on 


Signature. .ccccccccceccecscsscsees 


iets ees Lae 


8 . my 
$16,926.00 April 10, 1970 - 
' New York, New York 
o : oo 
PROMISSORY NOTE ' 
a For Valuc Received, Stuart "i Jackson hereby - 
promises to pay to the order of Jack Oppenheim at the i 
~ 350 Fifth Avenue office of the Bankers Trust Company of 
New York, the principal sum of sixteen thousand nine hun- : 
dred twenty-six Dollars ($16,926.00) in such coin er cur- 
xency of the United States of America as at the time of 
} payment shall be legal tender for the payment of public 
or private debts, such payment to he made tuo years fren 
the date of this instrument, oe with interest from 
% ; the date hereof at the rate of 9-1/2% per enn on the 
unpaid principal amount outstanding on the date on which 
Such interest is due, such interest to be paid in quarterly , 
° ‘installments on each April 10, July 10, October 10, and 
January 10 commencing July 10, 1970. 
- his note may be prepaid without penalty at 
, any time during the term thereof. fe 
If there shall be any default in the payment of 
le ‘ . any installment of principal or interest when the same 
fy Shall become due and payable hereunder, and such default 
ie teats 
6 ae _ 


- si aa lh 


shall not have been remitted within ten (10) days after 
mailing a notice thercof, all installinents shall become 
due and payable forthwith at the option of ‘the holder 
hereof.’ ; 

The undersigned, if more — one, shall be 
jointly and severally liable hereunder and, the term 
"undersigned" shall mean the undersigned or any one or 
more of them and their heirs, executors, administrators, 
puronseexe. or assigns. 

This note is made in and is intended to be per- 
formed in the State of New York and shall be governed 
and construed in accordance with the laws of such State. 

| rf this note is placed with an attorney for 
iach aiiitneatse’ tele Seem shall pay all costs of sacha, 
including, but not limited to, counsel fees, which fees 


shall be added to the unpaid balance of this note and be 


recoverable with and as a part there of. 


Signature yp hyank. Y pecker. 9. 


=? AIS Ps. Pe arr fore, 


oe 


- bf ‘ : Nes fork 


Signature...csccceccceccscceeeres 
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REPLY “TO COUNTER-CLAIMS 


Plaintiff, Stuart A. Jackson, by his atrorneys 
Noyell, “Meerel & Wells, for his reply to defen c's cf 
clail respectfully allcess: 

ST) DESSIDANT'S FIRST COUNTSARCL 11 

ee Be Beste Sere sees ft EF — 

1. Denics each and every allegation contained 
paragraph 18 of the Answer. 

2. Plaintiff denies the allegations contained 
paragraph 20 of the Answer except that plaintiff acmits 
that he was generally familiar with the operations anda 
publicly available financ al statements of Chelsea house 
and did participate in and was familiar with some o- tne 
negotiations between Chelsea House and some prospective 
underwriters. 

3. Plaintiff denies each and every allegation 


4, 


containcd in paragrashs 21, 22 and 23 of the Answer. 


27 of the Answer except that plaintiff denics that he or 


S. 
aw 


Royall, Koegel 


Richard 


Ac 


re) 


purchase agreement. 


5. 


sufficient to form a belief as to the truth of the allegatics 


Wells were attorne 


Plaintiff denies knowledge or inforr: 


ve 


ys for or represent 4 


Maybruck in connection with the April 1970 stock 


wn 


aticn 


contained in paragraph 31 of the Answer except that 


Plaintiff admits the allegations of paragraph 


plaintiff admits that he did not complain to defendant or 


his attorney concerning the April 1970 stock purchese 


*? SB 


‘ ae 


agreement until July or August 1970. 


33 of the Answer except that plaintiff admits that in late 
August or early September 1970 defendant came to plaintiff’ 
office to discuss the stock purchase agreement of April 


1970, that plaintiff demanded rescission of the agreen lent 


6 Plaintiff denics the allegations of paragraph =| 
| 


and return of his down payment “_ that of the plaintif? 


: 


Richard Maybruck, that ple untae would agree not to represent 


any other purchaser 4f defendant agreed to settle the claims 


| , 


of- plaintiffs Jackson and Maybruck and that plaintiff stated 
e | that he would commence litigation if defendant did not 
settle the claims of plaintiffs Jackson and Maybruck. 
Plaintiff further admits, upon information and belief, that 
* he advised defendant that one Stephen Wise had reauested 


the” plaintiff represent him but plaintiff does not recall 


-—— 


requesting defendant ‘o settle Mr. Wise's claim at that 
® ie time. 
7: Plaintiff denies each and every allegation 
contained in paragraphs 34, 35, 36 and 37 of the complaint. 


AS TO DEFENDANT'S SECOND COUNTERCLATM 
8. Denics the allegations contained in paragraph 


39 of the Answer except admits that the promissory notes 


eo ete RN NS LOD OEE ORS SP ae 


and the purchase agreement dated April 10, 1970 contain 
provisions relating to the payment of attorney's fees and 
@ . costs of collection which provisions speak for themselves. 


9. Plaintiff denies each and every allegation 


contained in paragraphs 39 and ho of the Answer. 
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AS TO DEFENDANT'S THIRD COUNTERCLAIM 


10. Plaintiff denies the allegations contained in 


paragraph 47 of the Answer except that plaintiff repcats | 
and realleges the allegations contained in paragraph 8 of 
this Reply. | 


AS AND FOR A COMPLETE APP IRMATIVE DEFENSE TO 
EACH OF THE COUNTERCLAIMS SET FORTH IN THE 
ANSWER 


ll. Plaintiff repeats and realleges each and 
every allegation contained in his complaint herein. 


WHEREFORE, plaintiff demands judgment dismissing 


ee 


each of the counterclaims alleged in the Answer with preju ee 
and awarding plaintiff his costs, disbursements and reasonebdiec 
attorney's fees incurred in connection with this action. 


Dated: New York, N.Y. 
May 19, 1971 


ROYALL, KOEGEL & WELLS 


Attorneys for Plaintiff | 
200 Park Avenue 

New York, N.Y. 10017 

Tel. No. 972-7000 
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& UNLT:D STATES BLSTAICT COURT 
SOUTHERN LILLAlCc? OF hud YO.X , | 
ee ee ee ee re 2} ee f/f ; / 
SLUART A. JACKLON, : TL Lf | ( 
Plaintif£r, : 71 Civ. 1205 (Cilr) 
2 P 
-against- : oe 
JACK OPPINUZIM, be. # 
MICROE x < 
Defendant. flor i Come’ 
y ecco mewn wceeecwese woe ssooooeeoeorH . 
NOV 2 11974 : 
/ . 
TENNEY, J. fm 
e Plaintiff Stuart A. Jackson ("Jackson") brings this action 
against defendant Jack Oppenhein ("Oppenheim") pursuant to seerion 
92 of the Securities Act of 1933, 15 U.S.C. § 77v, Section 27 of 
& the Securitics Exchange Act of 1934, 15 U.S.C. § 78aa anu the 
rules and regulations issued thereunder, and pursuant to the - 
1/ 
dent jurisdiction of this Court. 
e In the first count of the complaint laintir£® ai‘ie.¢ 
t Pp 
that defendant, in violation of Section 17(a) of the vecuritic: 
Act of 1933, 15 U.S.C. § 77/4, Section 10(b) of the Securities 
e - . > , PT ; 
Exchange Act of 1934, 15 U.S.C. 3$ 78j, and Rule 10b-5 promulgates 
thereunder, "for his own advantage and person2l beneit, "islfuily 
failed to disclose the deteriorating financial condition o- 
ee esi ; ' 
Chelsea House [Chelsea House tducaticnal Communications, inc. } 
to plaintiff and others piior to the sale of his Caeisce ‘louse 
stock to them.'' (Complaint, 4 14). In the second counc »isin- 
e 
tiff alleges the. defendant, in violation c£ Section 12 cf the 
«le 
@ 


re ey a ern se "OF ee ee . ~ —s = ==" ee 


Securities Act of 1933, 15 U.S.C. § 771 and the rules and regu- 
lations promulgated thereunder, "offered to and did sell his 
Chelsea House stock to plaintiff and others, by the use of means 
or instruments of transportation or communication in interstate 
commerce and the mails, by means of certain oral communications 
that emitted to state material facts about the fast declining 
financial situation at Chelsea House which were necessary in 
order to make the statements, made by defendant, in light of 
the circumstances under which they were made, not misleading." 
(Complaint, 4 20). 

Defendant interposes two affirmative defenses and thee 
counterclaims. These will be discussed in detail after a pre- 


sentation of the facts. 
Facts 


Chelsea House Educational Communications, Inc., a New 
York corporation, was organized on November 3, 1966, for the 
purpose of engaging in the publication and distribution ef books 
and other audio-visual materials. 

Defendant Oppenheim was a vice president and director of 
Chelsea House and was one of its major shareholders. Defendant 
became increasingly critical of the management of Chelsea House, 
especially its president, Harold Steinberg, during the early months 
of 1970. He evidenced his dissatisfaction and proffered several 


suggestions in the fomn of a memorandua, prepared in March 1970, 
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and distributed to several members of Chelsea's Board of Direc ors 
and to several officers. No action was taken as a result of this 
memorandum and, presumably, as a result of his frustration, de- 
fendant resigned as vice president on March 6, 1970. He subse- 
quently resigned as a director on April 10, 1970. 

Plaintiff Jackson, an attorney and a partner in the law 
firm of Royall, Koegel & Wells (now Kogers & Wells), was at all 
times material an officer and director o£ Chelsea House. 

On April 7, 1970, defendant agreed to convey to plaintiff 
and others his shares of common stock in Chelsea House. Specifi- 
cally, plaintiff agreed to purchase from defendant 14,618 shares 
at $3.00 per share. The terms of the sale called for an initial 
cash payment of $10,002.00 to be mace at the closing on April 19, 
1970, and also called for the delivery at the losing of two 
promissory notes, each in the amount of $16,926.00, to become 
due on April 10, 1971 and April 10, 1972, respectively. Defen- 
dant was to deliver 3,334 shares of stock to plaintiff at the 
closing with the balance of the shares to be held in escrow to 
secure payment of the notes. The closing took place as scheduled. 

On July 2, 1970, Chelsea House filed a petition pursuant 
to Chapter XI of the Bankruptcy Act, 11 U.S.C. §§ 701 et Sede,» 
in the United States District Court for the Southern District of 


New York. The instant action followed and was tried to the Court. 


o3- 
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Plaintiff's Allegations 


It is plaintiff's contention that defendant, as an offi- 
cer and director of Chelsea House, was active in the day-to-day 
business of that company, and that by reason of this activity 
defend. nt had knowledge of certain alleged problems at Chelsea 
House. ‘hese problems included financial difficulty and mis- 
management. In plaintiff's view, these difficulties were stated 
in explicit detail in defendant's March 1970 memorandum of which 
he (plaintiff) was not possessed. In addition, plaintiff states 
that as an “outside director" he did not participate in the 
daily operation of Chelsea House and, consequently, had no know- 
ledge of the financial condition of the company prior to or at 
the time of his purchase of defendant's stock, and further, that 
defendant knew that plaintiff was not in possession of this in- 
formation. Plaintiff maintains that this information was in- 
tended to be available for the corporate purpose of Chelsea House 
and not for the personal benefit of defendant. 

It ix alleged that once defendant knew that plaintiff 
was a potential purchaser of the stock, defendant had a duty to 
disclose any material facts within his knowledge prior to the 
sale, but that defendant willfully failec to make these disclo- 
sures. Specifically. plaintiff alleges that defendant failed 
to deliver the March 1970 memorandum and that had he (plaintiff) 


possessed this information, he would not have purchased the 


ee 7 rere 
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stock. It was only in July of 1970, plaintiff states, that he 
’ learned of the true financial condition of Chelsea House. 
Plaintiff concludes that the failure of defendant to 
disclose the material facts concerning the financial condition 

” of Chelsea House constituted a willful omission which, in light 
of the circumstances, operated as a fraud and deceit upon the 
plaintiff in violation of the various sections of the 1933 and 

7 1934 Acts cited supra. 

Plaintiff recites a payment by his agent in the amount 

e of $10,002.00 to defendant on April 10, 1970, as well as delivery 
of the promissory notes, and also, receipt by his agent of the 
3,334 shares of stock called for in the April 7 agreement. 

e Plaintiff seeks: (1) a rescission of the agreement dated 
April 7, 1970 between defendant and himself for the purchase and 
sale of the shares bi cane. (2) a return of all monies pre- 

@ viously paid to defendant, and (3) a cancellation and rescission 
of the two promissory notes given by plaintiff to defendant in 
consideration of the sale. 

? Defendant's Allegations 

On March 13, 1970, defendant was in the offices of the 

o Royall, Koegel firm and visited plaintiff in his office. This 
was an unscheduled meeting which lasted approximately 15 to 30 
minutes. Defendant contends that during this meeting he gave 

‘ plaintiff his general opinion about many of the problems then 

-5< 
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existing at Chelsea House. The thrust of defendant's discussion 
went to the problems in upper-level management which defendant 
perceived at Chelsea House, particularly with its president, 
Harold Steinberg. Defendant stated that in his view Steinberg 
had to be replaced since the company was unable to secure financ- 
ing under Steinberg's leadership. In defendant's opinion this 
difficulty was the direct result of Steinberg's presence and the 
lack of confidence of many members of the financial community in 
Steinberg. It was defendant's alleged purpose to secure plain- 
tiff's aid in bringing about the needed change in leadership. 

Following the March 13, 1970 meeting defendant then wrote 
the March memorandum in a last attempt to persuade others on the 
management team of the need for change at Chelsea House. The 
March memorandum was, according to defendant, a restatement and 
an amplification of the subject matter discussed at the March 
13th meeting. It contained much criticism, some suggestions for 
improvement, and a request that a meeting of the Board of Direc- 
tors be called for April 5, 1970 to discuss the various proposals. 
The memorandum was given to Leon Friedman, an officer of Chelsea 
House, with the request that it be distributed. Defendant be- 
lieves that the memorandum was seen and/or read by several offi- 
cers and board members. 

Defendant next states that sometime during the end of 
March 1970 he was approached by William Poten, an employee of 


Chelsea House, who represented to defendant that a management 


abe 
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group was interested in the purchase of defendant's shares of 
common stock. Defendant agreed to se .1 at $3.00 per share. The 
initial group of purchasers grcw =e three persons to eleven by 
the date of the closing on April i 

Defendant alleges that plaintiff had access to all of 


the pertinent information, including the information contained 


in the Narch memorandum, relevant to the purchase of shares. 
Defendant argues that plaintiff was an officer and director of 
the company, served as general counsel to Chelsea House, had 
access to all financial statements, and had supervised the pre- 
paration of the registration statement. Defendant maintains 
that plaintiff had a duty to act as a reasonable investor and 
to investigate all facts available to him which were relevant 
to the transaction, and that plaintiff failed in this duty. De- 
fendant suggests that plaintiff knew or should have known all 
of the facts relevant to the transaction through the exercise 
of due diligence and that plaintiff's alleged failure to exercise 
due diligence should now bar his claim. Defendant argues further 
that he had no intent to defraud or to conceal any relevant 
facts, and that all of his actions constituted a good faith ef- 
fort to disclose that knowledge which he possessed regarding 
the condition of Chelsea ilouse. 

Defendant puts forth two additional contentions. First, 
he maintains that plaintiff was charged with the knowledge, both 


actual and imputed, of the purchasing group, its agents, and 
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representatives and that these agents knew or should have known 
the allegedly material facts in controversy. | Second, defendant 
argues that plaintiff purchased the stock, inter alia, under 
advice, unknown to defendant, that the common stock of Chelsea 
House would be made the subject of a public offering at $7.00 

per waco and that as such plaintiff occupied the status of a 
becun ee This reason, iefendant charges, should further pre- 
clude a recovery. 

Defendant interposes three counterclaims. In the first 
counterclaim defendant charges that plaintiff repudiated the 
April 7, 1970 stock purchase agreement and that as a result of 
that repudiation there is now due and owing the balance of 
$33,852.00 plus interest at the rate of 9-1/2% per annum. De-~ 
fendant pleads his due performance. In the second counterclaim 
defendant argues that the terms of the stock purchase agreement 
provide that plaintiff will pay all costs of collection including, 
but not limited to, counsel fees which are incurred by defendant. 
Defendant claims that the defense of the instant action is essen- 
tial to his collection effort. Alternatively, he contends that 
the provisions of Section 1l(e) of the Securities Act of 1933, 

15 U.S.C. § 77k(e), entitle him to reimbursement for costs in- 
curred in the defense of this action. The final counterclaim 
seelts to enforce a provision in the promissory notes given oy 


plaintiff to defendant whereby, if a default by plaintiff is not 


cured within ten days following notice of the default, “all ine 


8? 


stallments shall become due and payable." Additionally, defen- 
dant asserts the provisions in each note calling for payment of 
collection costs by plaintiff in the event that it becomes neces- 
sary to place the notes with an attorney for collection, Upon 
this counterclaim defendant sceks $33,852.00 plus interest at 
9-1/°% per annum plus all costs of collection including, but not 


limited to, counsel fees. : 
Count One 


In count one of the complaint plaintiff alleges viola- 
tions of Section 17(a) of the Securities Act of 1933 and Section 
10(b) of the Securities Exchange Act of 1934 and Rule 10b-5 
promulgated thereunder. The requirements for a private cause 
of action under Section 17(a) are the same as the requirements 
under Rule 10b-5 for the purposes of this case. Lanza v. Drexel 
& Co., 479 F.2d 1277, 1280 n.2 (2d Cir. 1973) (en banc). These 
Sections are essentially the same, except that Section 10(b) and 
Rule 10b-5 are broader in that they apply to the purchase as 
well as the sale of securities. Securities and Exchange Comm'n 


v. Texas Gulf Sulphur Co., 401 F.2d 833, 884 (2d Cir. 1968) 


(Moore, J., dissenting), cert. denied, 394 U.S. 976 (1969) and 
404 U.S. 1005 (1971), citing Ellis v. Carter, 291 F.2d 270, 272- 
74 (9th Cir. 1961). 

The inten.. of Congress in passing these Sections was to 


provide equal access to material information. Securities and 


sin 


rxchange Comm'n v. Texas Gulf Sulphur Co., supra, “01 F.2d at 
849, The anti-fraud provisions are intended to prevent "the 
inherent unfairness involved where a party takes advantage of 
such information [information intended to be available only for 
a corporate purpose] knowing it is unavailable to those with 


whom he is dealing." Cady, Roberts & Co., 40 S.E.C. 907, 912 
(1961). Thus, the law imposes a duty either to disclose the 
material information prior to the stock transaction or to re- 
frain from the transaction altogether. Securities and Fxchanze 
Comm'n v. Texas Gulf Sulphur Co., sunra, 401 F.2d at 848. The 
duty to disclose can be breached either by an affirmative mis- 
representation or by a nondisclosure. List v. Fashion Park, 
Inc., 340 F.2d 457 (2d Cir.), cert. denied, 382 U.S. 811 (1965). 
The elements to be proven in a. action under either 


Section 17(a) or Section 10(b) and Rule 10b-5 are scienter, mate- 


riality, reliance, and due care. 


Scienter 

Scienter signifies knowledge, i.e., defendant's cogni- 
tive state regarding the facts which it was his duty to disclose. 
The level to which this cognitive element rises can vary from 
mere negligence with regard to the nondisclosure to an outright 
intent to defraud. The Circuit Courts of Appeals have been 
split on the placement of this standard along this spectrim. 


Several courts have accepted a negligence standard. See, e.§., 


#i0< 
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City National Bank v. Vanderboom, 422 F.2d 221 (8th Cic.), cert. 
denied, 399 U.S. 905 (1970), and Ellis v. Carter, Supra, 291 


F.2d 270. Controlling on the issue in the Second Circuit is 


Linza v. Drexel & Co., supra, 479 F.2d 1277. Judge Moore, writ- 


ing for the majority, stated: 

"Wie recomnize, of course, that other circuits have 
expressed approval of a 'neelirence' standard, (cita- 
tion omitted). Sut we do not rind these statements 
persuasive. In addition to the inappropriateness of 
a neglisence standard ... we believe the actual lan- 


guage ot Section lu(b) bars acoption ot a neglicence 
standard ....'' Lanza v. Drexel & Co., supra, 4/9 F.2d 


at 1305. 
The Court of Appeals then concluded that "proof of a willful 
or reckless disregard for the truth is necessary to-estabiish 
liability under Rule 10b-5." Lanza v. Drexel & Co., Supra, 479 
F.2d at 1306. Plaintiff clearly has the burden of proving scien- 
ter, i.e., defendant's willful or reckless disregard for the 
truth. Gould v. Tricon, 272 F. Supp. 385 (S.D.N.Y. 1967). 

Plaintiff makes no allegation that defendant made untrue 
statements. Rather, plaintiff alleges an omission to state mate~ 
rial facts, namely, that defendant failed to provide him with a 
copy of the March 1970 memorandum, and further, that defendant 
did not know whether plaintiff had received a copy from another 
source. This failure, plaintiff maintains, amounts to a willful 
and reckless disregard of the fact that plaintiff was not privy 
to this information. Plaintiff further alleges that this infor- 
mation could not be obtained from other sources. 


Defendant maintains that he had no intent to defraud 


wll. 


AO 


plaintiff or any of the purchasers of his stock. To the con- 
trary, he contends that he made a good faith effort to disclose 
all material facts to plaintiff. 

Plaintiff has failed to carry his burden of proof with 
regard to the scicnter element. This Court is not convinced, 
based on the evidence presented, that defendant acted in a manner 
which exhibited a willful or reckless disregard for tne truth. 
Rather, the Court is inclined toward the view that defendant 
made a good faith effort to convince anyone who would listen, 
that Chelsea House was in a state of crisis. The problem, pre- 
cisely, was that no one would listen--they generally considered 
defendant to be a gadfly, a complainer, and something of a nui- 
sance. 

Defendant's relations with plaintiff were not particu- 
larly cordial. In spite of this, defendant went to plaintiff's 
office on March 13, 1970 to complain about the management of 
Chelsea House and the inability of Chelsea House ore 
financing as a result of the alleged mismanagement. Defendant 
then expanded on this subject matter in the March 1970 memorandun. 
He made a reasonable attempt to distribute the memorandum. More 
importantly, perhaps, there is no evidence thst he made any at- 
tempt to limit distribution of the memorandum or to limit access 
to any part of it. Defendant had made his views known time and 
again. There is simply no evidence of his bad faith. 


This Court is not called upon to evaluate defendant's 
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behavior against the lower "negligence" standard, and expressly 


declines to consider the question. 


© Hateriality 
The fact allegedly misrepresented or omitted must have 


been material, i.e., a fact to which "ta reasonable man would 
attach importance ... in determining his choice of action in the 
transaction in question.'" List v. Fashion Pars, Inc., Supra, 
340 F.2d at 462, citing Restatement, Torts 538(2)(a). Materiality 
has also been held to encompass those ''facts about a corporation's 
business which in reasonable and objective contemplation might 
affect the value of the corporation's stock or securities ...." 
Kohler v. Kohler, 319 F.2d 634, 642 (7th Cir. 1963). Conversely, 
] a defendant is "not required to search out details that presum- 
ably would not influence the person's judgment with whom [he is] 
dealing." Kohler v. Kohler, supra, 319 F.2d at 642. Nor is he 
"obligated to confer upon outside investors the benefit of his 
superior financial or other expert analysis by disclosing his 
educated guesses or predictions.’ Securities and Exchange Conm'n 
v. Texas Gulf Sulphur _Co., supra, 401 F.2d at 848. There is no 
obligation to render an "economic forecast". Arber v. Essex 
Wire Corporation, 490 F.2d 414, 421 (6th Cir. 1974). 
Plaintiff details several allegedly material facts con- 


tained in the March 1970 memorandum which he contends were never 


disclosed. These are as follows: 


mo 
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When the 'Buck Rogers' book was planned, no one 
realized that it could not make a profit until it 
sold 25,090 conies. This fact was only discovered 
after the book was published and in the book stores. 


The publicity department at Chelsea House ran cost- 
ly ads in the newspapers when the books which were 
the subject of those ads were not in the stores. 


Books were added to the Chelsea House book list 
that no one iad seen, let alone read, and without 
any preliminary production and editorial costing. 


Management produced films without scripts, without 
school curricular orientation and largely without 
purchasers. 


Bill Poten, the national sales manager of History 
Machine, the Company's most important asset, was 
totally inexperienced and without the educational 
backsround to handie that job and Andi ew Norman, 
the Controller of the Company, aiso had no prior 
experierce in fiscal matters as demonstrated by 
his inability to approximate year-end earnings two 
months after the 1969 fiscal year ended. 


With regard to the Company's financial situation, 
the Company was near the end of its credit with 
Random House and the banks, and the Company was 
forced to spend an inordinate amount of time de- 
flecting various of its creditors. 


The Company was in a state of emergency with it- 
current liabilities exceeding its current assei- 
by $500,000 and bankruptcy was imminent.'' (Plain- 
tiff's Post-‘trial Memorandum of Law at 10-11). 


Virtually all of this information is material in nature when 


viewed together. While no one piece of information was per se 


critical, each being no more than a mere detail, the total was 


of a quality that would guide a potential purchaser's approach 


to a transaction. 


Certain of thse statements are not material, however, 


= 
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® For example, defendant's conclusions that certain of his fellow 
employees were incompetent was his opinion and was neither fact 
nor material. Also, defendant's assertion that bankruptcy was 
© imminent was nothing more than the educated guess or prediction 
of e layman. In fact, all around him heartily disagreed, 
€ Reliance 
Proof of reliance as an element in a 10b-5 case, and the 
placement of the burden of proof on the issue of reliance (if 
€ it continues to exist as an element to be proven), are cloudy 
issues in this Circuit. Formerly, the proper inquiry on the 
issue of reliance had been to ask “whether the plaintiff would 
a have been influenced to act differently than he did act if the 
defendant had disclosed to him the undisclosed fact." List v. 
| Fashion Park, Inc., supra, 340 F.2d at 463. The rule enunciated 
@ in the List case, however, appears to have suffered some erosion 
of late. The result remains unclear. 
This Court and the United States Court of Appeals for 
sd the Second Circuit have noted the recent decisions of the United 
States Supreme Court in Mills v. Electric Auto-Lite “o., 396 U.S. 
375 (1970) and Affiliated Ute Citizens v. United States, 406 U.S. 
® 


128 (1972). The Court of Appeals, in commenting on these cases, 


noted that 


"the Supreme Court held that, under the circumstarces of 
- those two cases, it was unnecessary to prove actual re- 
liance. It was enough that there were material misre- 


Se 


presentations in solicitation [o£] documents which 

were ‘an essential Link in the accomplishment of the 

transaction.' (citation omittc ) ‘lae tull imvlica- 
tions of those decisions have not yet been determined. 

(citations omitted) te decline to hold on the pre- 

sent state of the iaw that it was plain error cor che 

district court in the instant case not to have in- 
structed the jury eccording to the ills and Ute 

formulations.” Cohen v. #ranchard Coxvnoration, 478 

F.2d 115, 124 n.iz (2d Cir. [973), cert. ucnied, 42 

U.SiL.W. 3297 (U.S. Get. 9, 1973). 

As the above-quoted passage seems to indicate, those holdings 
by the Supreme Court may be limited to the factual situations 
presented in each of those cases. ‘his Court can only assume 
that reliance continues to be an element in 10b-5 cases. 

Fortunately, the presence or absence of reliance as an 
element will not affect the outcome of the instant case. How- 
ever, for the sake of completeness this Court will briefly 
examine the evidence submitted on this issue. 

This Court is not impressed with plaintiff's bare asser- 
tion that he would have acted differently. Plaintiff either had 
in his possession or had access to all of the material informa- 
tion known to defendant, yet he remained unmoved. Nor did 
plaintiff choose to follow up on the March 13, 1970 meeting in 
any manner. Tnere is no basis for this Court to find that the 
March 1970 memorandum would have tipped the scales. 

Defendant contends that plaintiff relied on the possi- 
bility of a public offering at approximately $7.00 per share. 


There is no need to address this allegation. It is sufficient 
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to state that plaintiff has failed to show that he would have 


been influenced to act differently. 


Due Care 

The regulatory goal sought to be achieved by Congress in 
enacting these Sections was that material corporate information 
be equally accessible to all parties. Thus, an "insider" would 
not normally be allowed to recover against another "insider" 
since they would normally have equal access to information. The 
question, however, of who is an “insider"™ would not necessarily 
turn on the position or title which one holds. Rather, it would 
turn “on the basis of what a party kmows or reasonably should 


know considering the information to which he has access." 


Har -ett_v. Ryan Homes, Inc., 260 F, Supp. 878, 886 (W.D. Pa. 
1973). Therefore, the examination of due care must be concerned 
with whether plaintiff either had the knowledge, or if he did 
not, whether he exercised due gare to obtain information to 
which he had access. The neh of access necessarily in- 
cludes the question of equality of access. 

Plaintiff was an officer and director of Chelsea House. 
He maintains that in spite of this he was an “outsider” as he 
performed no managerial function and was not involved in the 
day-to-day affairs of Chelsea's management. He maintains that 
he not only had no access to the information in question, but 


also that an examination of the books and records of Chelsea 
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House would not have revealed the material contents of the 
March 1970 memorandum. ‘This Court is not convinced. 

Plaintiff was an officer and director of Chelsea liouse 
and was also in charge of Chelsea's account at his law firm. In 
this latter capacity he did review the Chelsea registration state- 
ment and subsequently signed it as a director. He is bound by 
the knowledge contained therein. He has also held a stock inter- 
est in Chelsea House at one time. 

Plaintiff was instrumental in introducing Chelsea House 
to several underwriters and from time to time participated, at 
least peripherally, in meetings between Chelsea and the under- 
writers. He also knew in each instance of the outcome of nego- 
tiations with various underwriters. 

Plaintiff had made the initial contact with Price Water- 
house, and though he then retired from active participation in 
this relationship, he resurfaced after the fiscal year-end to 
urge Steinberg to have Price Waterhouse prepare up-dated finan- 
cials. His access to this up-dated information, if any, was at 
least equal to defendant's. 

Plaintiff states that he made repeated inquiries of 
Steinberg. These questions were at all times very brief and 
very general in nature. Steinberg's replies on all occasions 
were equally brief and general. Plaintiff maintains that he be- 
lieved Steinberg's representations, and that there was no indi- 


cation that further inquiry was needed. To the contrary, the 


2 New York Magazine article! inter alia, made quite specific re- 
ference to Steinberg's reputation for making the truth "elusive". 
Also, Steinberg's representations were made in the face of the 
eo turnaround experienced from the results of the first six months 
of fiscal 1969 (unaudited) to the results for the fiscal year 
ended October 31, 1969 (audited). This was a turnaround of ap- 
@ proximately $150,000 of net earnings. Plaint ff testified that 
this turnaround did not alarm him. However, when you add the 
New York Magazine article and the financial problems to the com- 
plaints of the defendant, it is hard to imagine that plaintiff 
could persist in his reliance on Steinberg's advice, or even if 
he continued to rely, that he would not make more extensive in- 
quiries. Plaintiff admittedly possessed a high degree of sophis- 
tication with regard to corporate matters as evidenced by his 
service as director on the boards of approximately ten companies. 
The accounting procedures at Chelsea House were haphazard 
at best. Plaintiff maintains that the lack of interim financial 
statements and the imprecise accounting procedures would have 
made much information inaccessible to him. However, as the testi- 
mony of Mae Kessler, the bookkeeper at Chelsea House, indicated 
this information was equally inaccessible to both plaintiff and 
defendant. Indeed, she testified that she would not have afforded 
access to any of the books to either plaintiff or defendant with- 
out the approval of Steinberg and with his approval she would 


have granted all information and access to information to both 
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parties on an equal basis. 


Plaintiff alleces further that a conspiracy of silence 
existed at Chelsea House and that this would have prevented his 
gaining much material information regardless of his inquiries. 
Even assuming such a conspiracy existed, and there is no finding 
to that effect, defendant here was clearly no party to it. To 
the contrary, defendant was considered objectionable by those 
around him for his constant badgering about problems he perceived 
at Chelsea, 

Certain other factors deserve mention as they lend color 
to the picture and should have caused plaintiff to inquire further. 
The mere fact that the books and records of Chelsea House were 
in disarray should have ignited a spark of concern. Also, the 
existence of a personality conflict of the magnitude evidenced 
here between two major stockholders and officers of such a small, 
privately held corporation is, in itself, a warning. Lastly, 
plaintiff, in a sworn petition in support of his law firm's peti- 
tion for legal fees in Chelsea's Chapter XI proceeding, stated 
that he (his firm) was "fully familiar" with the business of 
Chelsea House and its financial condition durir~ the period prior 
to the filing of the petition. While no one of these factors, 
standing alone, would necessarily prompt plaintiff to make further 
inquiry, the sum total was more than sufficient to prompt plain- 
tiff, in the exercise of due care, to inform himself fi. rther 


prior to his purchase of stock. He has failed in his duty to 
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AS 
exercise due care. 
& 
Count Two 
e Plaintiff alleges that defendant violated Section 12 of 
the Securities Act of 1933, 15 U.S.C. § 771, by an omission to 
state material facts about the financial affairs of Chelsea 
House. 
oe 
On this issue, defendant has the burden of proving lack 
of scienter. Hill York Corp. v. American International Franchises 
* Inc., 448 F.2d 680 (5th Cir. 1971). Defendant has sustained his 
burden of proof that he exercised reasonable care to avoid any 
omission of material fact which could have caused plaintiff to 
e be misled. 
Counterclaim 
ae Having found defendant to be free from liability on the 
plaintiff's claims, this Court finds no reason to deny entorce- 
ment of the stock purchase agreement and promissory notes given 
. to defendant by plaintiff. 
Accordingly, this Court denies the relief requested by 
e the plaintiff in count one and count two of the complaint and 
grants judgment to the defendant on the counterclaim in the 
amount of $33,652.00 plus interest at the rate of 9-1/2% per 
© annum ag provided in the promissory note. In addition, costs 
atie« 
e 


and fees are granted to the defendant. The parties are to sub- 


mit papers regarding the determination of costs and fees within 


ten days of the entry of this judgment. 


So ordered. 


Dated: New York, New York 


November 21, 1974 
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; STUART A, JACKSON, 
& Plaintiff, 
earainst- 71 Civ. 1205 (CHT) 
JACK OPPLNUEIM, 
Defendant. 
& 
FOOTNOTES 
1/ Jurisdiction has been held valid by Judge Cooper. /1 Civ. 
Ea 1205 (April 16, 1971) at 4, 
2/ See Plaintiff's Exhibit 4 for the final list of purchasers. 
3/ Since the conclusion of this Court is that plaintiff either 
possessed or had access to all of the material intovmation 
® in question, it will be umnecessary to examine this question. 


4/ It will be unnecessary to reach this question based on the 
finding of the Court for defendant. 


5/ Apparently plaintiff did not concur as he chose to characterize 
+ the situation as a mere “personality conflict'' between defen- 
dant and Steinberg, and took no further action. 


6/ This article, entitled 'The Chelsea Boys and How They Grew", 
is defendant's Exhibit A. 
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ULIITED STATES DISTRICT COURT 4 2 
SOUINERN DISTRICT OF Wi) YOUR "S 
Sxeveceaaawnewee ie we i we ee we saneroee "ag 
STUART A. JACKSON, : 
Plaintiff, : — 71 Civ. 1205 (CHT) 
-against- : ENTERED 
JACK OPPENUEIM, : 
Defendant. : MEMORANDUM 
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TENNEY, J. 


Defendant, Jack Oppenheim, seeks an award of "costs and 
fees" pursuant to the previous Order of this Court filed on 
November 21, 1974 and in accordance with the provision wnich so 
provides in the notes. Defendant proffers for this Court's ap- 
proval a suggested fee award of $12,020.25 and coscs os collec- 
tion in the amount of $1,576.40, for a total award of $13,596.65. 
For the reasons stated below, the Court approves én award iu the 
amount of $12,850.00. | = , 

Plaintiff has challenged defendant's requcsts on a 
variety of grounds. Initially, plaintiff charges that the de- 
fendant erroneously computed the interest due on the promissory 
notes which were the subject of the defendant's counterclain 
herein. : 

The previous Order of this Court "srant[ed] judgrent to 
the defendant on |.« counte-claim in the amount of $33,952.99 


plus interest at the rate of 9+1/2% per ennum as provided in 
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1/ 
the promissory note.'" Defendant contends that he is entitled 
to the principal amount plus interest at the rate of 9=1/27 
until tho date of entry of judsment. Plaintiff contends that 
defendant is entitled to interest on the notes at the rate of 
9-1/2% per annum on the principal sum from April 10, 1970 until 
their respective maturity dates, and thereafter at the legal 
rate of interest applicable. 

The parties have agreed via a provision in the notes in 
question that the notes were to be governed by, and construcd 
in accordance with, the laws of the State of New York. This 
provision is valid and the Court notes that, even in the ab- 
gence of such a provision, the laws of the State of New York 
would apply. Ses, e.%., Alland v. Consumers Credit Cornorstion,. 
476 F.2d 951, 954-55 (2d Cir. 1973). 

“Ordinarily, interest prior to the maturity 

of the contract is payable by virtue of the con- 
tract, and thereafter as damases ror breach of 
the contract, so that aiter maturity (or dezault 
that accelerates maturity) the rate or interest 
is to be computed at the rate then prescribed by 
Statute.... Sut when the contract provides that 
interest shall be paid at a snecixied rate until 
the principal shall be paid, the contract rate 
governs until nayment of the principal, or until 
the contract is merged in a judmment." Stull v, 
Josenh i'cld, Inc., 34 App. Div. 2d 655, 50, ey) 

eYeSend Jud, vad (2d Dep't 1970) (citations 
omitted). 


In the Stull case the provision in the note provided 


that interest was to be paid at the contract rate "until the 
entire principal sum hereof has been fully paid." Id. at 656, 


aie 
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309 N.Y.S.2d at 966. The provision in the instant notes cails 
for payment of 

“Sntcrest from the date hereof at the rate of 

9-1/2% roe anrnwun on the unpaid principal amount 

outstcnoing on the date on which such intcrcst 

ds cue, such interest to be paid in quarterly 

insteliments on eacn Avril 1U, July 10, Cciober 

10, and January 10 commencing July 10, 1970." 

Even construing the language employed most strongly 
against the plaintiff, the party responsible for drafting tie 
agreement, y Fund Society, 116 N.Y. 537, 544, 


22 N.E. 1093, 1095 (1839), the Court would be straining unduly 


Darrow v. romil 


to adopt tha meaning which defendant presses. In Stull, the 
language was clear and unambiguous, calling for the contract 


rate to prevail “until the entixe sum hereof has been fully 


paid." (emphasis added). The instant notes, however, contain 
‘mo such strong, clear, and unambiguous language. While they 
are arguably susceptible of a similar interpretation, it would 
be overreaching for tha Court to fill the empty spaces in tha 
absence of some stronger indicia of the parties’ intention, 
Thus, intercst will run at the contract rate until maturity, 


and thereafter at the rate prescribed by law. 


Attorneys’ Fees 


Defendant has entered into an arrangement with his 
counsel which calls for both a contingent fee amounting to 25% 


of any recevery and the payment of expenses. Plaintifs chsle- 
rt P 
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lenges both the defendant's right to recover fees, and, if 
recoverable, the amount thereof. Plaintiff contends that the 
fee claim is excessive and the claim for costs is improper. 

It is clear from the outset that the claim for f° s and 
costs pursuant to the provision in the notes is valid under New 
York law, General Lumber Corp. v. landa, 13 App. Div. 2d 804, 
216 N.¥.S.2d 33 (2d Dep't 1961); Raymond v. Smiley, 96 N.¥.S.2d 
891 (Sup. Ct. 1949), aff'd, 276 App. Div. 1049, 96 N.Y¥.S.2d 305 
(4th Dep't 195), and enforceable in the federal courts, Tartell 


vw. Chelsea Nattonal Bank, 351 F. Supp. 1071 (S.D.N.Y.), aff'd, 
470 F.2d 994 (2d Cir. 1972), and this is true despite the fact 
that the collection effort came in the form of a counterclain 
by defendant to plaintiff's securities actioca. Id. at 1079-80. 
C£. Alland v. Consumers Credit Corporation, Supra, 476 F.2d at 
‘955-56. 


In ascertaining the reasonablexess of the fee request, 


this Court must assure itself that there is a factual basis for 
the award based on "accurate and current records of work done 
and time spent."" In re Hudson & Menhattan Railroad Comnany, ~ 
339 F.2d 114, 115 (2d Cir. 1964). And while the Court may look 
to any fee contract exi ting between the party and his counsel, 
it is not bound by it. Radiator Specialty Conmany v. Micels, 
395 F.2d 763, 765 (9th Cir. 1968). The Court has inspected the 
time sheets submitted by defendant's counsel and finds them to 


bo correct and in good order both as to hours charged and as to 
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the billing rates applicd. 2/ The tot:1, had this time been 
billed at the normal hourly rate, would have been $22,312.00. 
Also, this figure is exclusive of the approximately firty (50) 
hours expended by the partner who handled the trial of the 
case. It should be noted that this amount far excecds the 
amount dictatcd by the fee contrect. 

The factors which the Court must consider in reaching 
its determination regarding the reasonableness of the fee award 
4nclude: (1) time, (2) standing of the lawyer at the bar, (3) 
amount involved, (4) benefit to the client, and (5) skill de- 


Skouras Theatres Corporation, 235 F. Supp. 


manded. 
1, 17 (S.D.N.¥. 1964), aff'd on banc, 364 F.2d 161 (2d Cir.), 
cert. denicd, 385 U.S. 987 (1966). See also Leishton v. Mew 


York, Susquchapna end Western Re Cor, 455 F.2d 389, 392 n.5 


(24 Cir.), cont. denied, 406 U.S. 920 (1972); Peolillo v. 


merican Export Isbrendtzen Linzs, Ince, 305 F. Supp. 250, 251 


(S.D.N.¥. 1969). 
A review of the docket herein indicates that in addition 


to the review of the complaint and the preparation of the answer 
and counterclaim there was significant other pre-trial activity 
including several depositions and the preparation of a mution 

for summary judgment. Both tr’el and post-trial memoranda were 
prepared by counsel, as were 4 pre-trial order and proposed finde 
ings of fact and conclusions of law. Trial preparation includc 1 


the interviewing of witucsses and the preparation of e:hibits 
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and was commensurate with the norm for a three-day trial such 
as this. 

The standing of counsel at the bar is unquestioncd, 
Defendant's counsel, and particularly the partner who tried the 
case, were thoroughly familiar with all aspects of the case and 
prosecuted the action with skill. 

The amount in controversy, while not astcunding in Light 
of some verdicts rendered in this Court, is nevertheless sub- 
stantial, 

‘The benefit to the client is amply demonstrated by the 
recovery on the counterclaim in the full amount sought. 

Finally, the skill demanded of defendant's counsel in 
successfully prosecuting the counterclaim was substantial. 
While the Court docs not compensate the defendant's cttorncy 
for the defense of the plaintiff's securities action, per se, 
4t is abundantly clear that the defense of the plaintiff's 
claim and the prosecution of the defendant's counterclaim on 
the notes involved many overlapping issues which made substan- 
tial demands on counsel, and the skills possessed *y counsel 
were amply demonstrated. 

Having reviewed these various factors, the Court finds 
an award in the amount of $12,850.00 to be reasonable, which 


amount shall be deemed to include "costs" of collection as in- 


dicated in the previous Order of this Court. Sce, e.f., Tartelh 


vy. Choaleea National "en's, supr2, 351 F. Supp. at 1030. 
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Accordingly, defendant's request for an award of reae 


sonable attorneys! fees is granted in the amount of $12,850.00. 
Interest on the amowmt recovercd on the counterclain is to be 
compute J at the contract rate until maturity, and thereafter 
at the rate prescribed by law until the entry of judgment. 
Submit an Order in conformiry with this mcmorandua 


within five (5) do -1 of the filing thereof. 


Dated: New York, New York 
Octaber ’:. «.. 5 
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SOUTHERN DISTRICT OF NEW YORK 


aos as~—- «2. ws» =& = = & we» « «2 @ aeF 


STUART A. JACKSON, 


Plaintiff, 


UNITED STATES DISTRICT COURT | 


-vs- $ 71 Civ. 1295 


JACK OPPENHEIM, 


Defendant. 
— — — — — — — —s - — a _— — — -xX 
BEFORE: HON. CHARLES II. TENNEY, D. J. 
September 19, 1974 
| 10:30 a. m. -— Room 906 


APPEARANCES: 


GLASS GREENBERG & IRWIN, 
Attorneys for Plaintiff, 
BY LEONARD R. GLASS, ESO., and 


LIONEL A. BARASCH, ESQ.» 
Of Counsel. 


CURTIS MALLET-PREVOST, COLT & MOSLE, ESOS., 
Attorneys for Defendants 
BY: PETCR FLEMING, ESO., 
ALA SPARER, ESQ., and 
DOUGLAS MANSFIELD, ESO., 
of Counsel. 
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STUART A. JACKSON, 
-vs- 71 Civ. 1205 
JACK OPPENHEIM, 
September 11, 1974 
10:30 A. M. 
(Trial resumed.) 
(All counsel present.) 
HAROLD STEINBERG, resuming the stand. 
CROSS-EXAMINATION (CONTINUED) 
BY MR. FLEMING: 
Q Mr. Steinberg, when we concluded yesterday I was 


questioning you about your purchase or.the buy-out of Jack 
Oppenheim‘s shares. Do you recall that? 

A I think I do, yes, sir. 

Q And did you testify that initially the group pur- 
chasers consisted of you personally, Andrew Norman, perhaps 
Mr. Harris and perhaps Mr. Wise; is that correct? 

A That was part of the early group, as I remember it, 
yes. 

Q And did you testify that the price of $3 a share 
was fixed as a result of negotiations between that group 
and Mr. Oppenheim? 


A It wasn't fixed early on. 
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Q My question is, was it fixed a. a result of the 


negotiations between that group and Mr. Oppenheim? 


A At one point it came to be fixed, yes. 

Q As a result of negotiations? 

A Right. 

Q And it was after the price of $3 was fixed that 


you first spoke to Stuart Jackson about the buy-out of 
Oprenheim, did you so testify yesterday? 

A Let me qualify it, if I may. 

Q Well can you answer the question first? Did you 
so testify yesterday? 

A I don't remember that, specifically that, in that 
exact form but as to the actual event -- 

Q Did you testify yesterday that you called Mr. 
Jackson the middle of one evening -- 

A Yes. 

Q "=< and told him that you were buying Jack out and 
the price was $3 a share and were there any legal problems? 

A Yes, that is true. 

Q And it was at that conversation or thereafter that 
Mr. Jackson in whatever form agreed to participate? 

A That is right. 

Q So as a matter of fact the price of $3 a share was 


fixed before Jackson was made aware of the sell-out? 
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A The orly question I have with that summary is the 
word "fixed". Whether it was that firm at that point I am 
not sure. There certainly was a discussion about the approx- 
imate price. That is the only thing I want to qualify. 

Q All right. Now to get the chronology straight, 
Mr. Oppenheim submitted a letter of resignation in February, 
effective March 6th, 1970; is that correct? 

A He submitted a letter of resignation. The exact 
effective date I just don't remember. 

Q Would you accept the representation that the effec- 


|| tive date was March 6, 1970? 


A It could well be, yes. 
Q And am I correct that the negotiations to buy 


Oppenheim out commenced after the effective date of the 


eS 


resignation, insofar as this group is concerned? 
——— 


A I believe so, yes. 


Q All right. Now you testified yesterday that you 
personally did not read Mr. Oppenheim's memorandum of 
criticism of the affairs of the corporation? 

A Yes, sir. 

Q You did testify, however, that you did discuss the 
contents of thatmemorandum with Fred Israel? 

A Fred Israel discussed that with me. He told me 


generally about what was in it. 
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Q All right. And am I correct that you also discusse 
or that Mr. Norman also discussed generally the contents of 
that memorandum with you? 

A As I remember, I don't beliéve we actually dis- 
cussed it thoroughly. There may have been some mention of 
it but there was no discussion in @pth at all. 

Q Do you recall Mr. Leon Friedman discussing the 


contents of the memorandum? 


A He might have but not in great detail. 
Q Well do you recall speaking with Mr. Mansfield, an 
associate of mine,on this past Friday about these events? 


A I spoke to Mr. Mansfield and he asked me several 


questions, yes. 
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Friedman? 
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qualified it as to the extent that it isn't clear in my mind, 


or two ago. 


Yes, 


That is the man in the center? 


Yes, 


Did you tell Mr. Mansfield that you never saw the 


With the exception that it had been shown to me at 


But you didn't Israel you had read Mr. Oppenheim's 


Some of them, 


Through conversation with Normal, Israel and 


Yes, 


And nor, you testified and I believe you reaffirmed 


I was uncer the impression that it was and I also 


Do you recall speaking with Mr. Mansfield? 


I recall speaking with Mr. Mansfield. 
I recognize him, 


Oppenheim memo, all you were aware of was conversation with 


Israel and Friedman? 


a deposition involving a case of Harold Harris about a month 


I glanced at it then. 


memorandum, you had been aware of its cortents. 


sir, 


it this morning, that you called Mr. Jackson, withdrawn. 
Did you testify yesterday that your best recollec- 
tion,the sale or purchase, whichever you want to call it of 


the Qppenheim shares, the buy-out, was initiated by Oppenheim 


and the reason I came to the impression was that Oppenheim had 
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earlier tried to sell his stock to Norman and I assumed that 
same impulse was going on. 

Q I am not interested in your assumptions, Mr. 
Steinberg, with all : deference? 

A Thank you. 

Q You recall having a deposition taken in the case 
of Lunenfeld against Harris, Steinberg, Norman, Friedman, 
Wise, Israel and Jackson and Chelsea Educational Communica- 
tion, Inc.? 

A Yes, I believe I was deposed in that deposition. 

Q According to the record here it took place on May 
2, 1972 and was conducted by Mr. Tiefenbrun on behalf of the 
plaintiffs. Do you recal: that? 

A I don't remember chat name but I will accept that 
there was a deposition on that date. 

Q Do you re-zall being asked the following question 
and giving the following answers, page 13 line 10: 

"Q You told me before you told Lunenfeld ‘We are 
buying out Oppenheim’. 

"A That is correct. 

"Q And did you tell him who the ‘we' were? 

"A I didn't tell him every individual because I 
didn't know at the time but the probable individuals were 


Andrew Norman and myself. 
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earlier tried to sell his stock to N .nan and I assumed that 
same impulse was going on. 

Q I am not interested in your assumptions, Mr. 
Steinberg, with all ° deference? 

A Thank you. 

Q You recall having a deposition taken in the case 
of Lunenfeld against Harris, Steinberg, Norman, Friedman, 
Wise, Israel and Jackson and Chelsea Educational Communica- 
tion, Inc.? 

A Yes, I believe I was deposed in that deposition. 

Q According to the record here it took place on May 
2, 1972 and was conducted by Mr. Tiefenbrun on behalf of the 
plaintiffs. Do you recall that? 

A I don't remember that name but I will accept that 
there was a deposition on that date. 

Q Do you recall being asked the following question 
and giving the following answers, page 13 line 10: 

"Q You told me before you told Lunenfeld ‘We are 
buying out Oppenheim'.. 

"A That is correct. 

"Q And did you tell him who the 'we' were? 

"A I didn't tell him every individual because I 
didn't know at the time but the probable individuals were 


Andrew Norman and myself. 
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"Q The question is did you tell him? 


others. 


"Q When did the deal gel so you knew you were 
going to buy Oppenheim? 
"A It was a negotiation that went on through Bill 


"A Yes, I told those two at least. I said some 
Poten, two, three weeks. 


"Q Would you explain in a little detail how this 
negotiation worked through Bill Poten?2" 

Poten was an employee of Chelsea House, is that 
correct? 


A That is true. 


Q "A Okay. Jack Oppenheim resigned the company 
sometime I believe in February or March. I came back from 
lunch and found his resignation on my desk. 

"Q Did he giv~ any reason for his resignation? 

"A No, just a one sentence statement I am resigning 
as of this and this date. I will keep my office up to this 
date. 

"Q Did he resign as officer and director? 

"I Yes. And we discussed how it was specifically 
sparked or generated this tix: but the issue came up about 
buying Jack's stock and Bill being the intermediary because 


a 
al) of us krew if we were tc be face to face, there would be 
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ie 2 | no resolution because there was so much emotion involved one 
: way or the other." 
’ A That sounds like me up to now. 
° ° Q Were you asked those questions aad did you give thos 
’ answers? 
le ; A I don't recall the exact questions and answers as 
: the event but it sounds like me more or less and this is the 
| ’ process of what happened. 
e - Q That was the truth under oath? 
| " A As far as I remember, yes. 
| 
| * Q As Sor as you remember today? 
. " A Yes. What was the date of that deposition I am 
, sorry? It will give me a sense of time. 
" | Q May 2, 1972. 
* | It is also true to your knowledge, am I correct, 
y } Mr. Steinberg, that Mr. Poten was paid a commission not by 
. | Mr. Oppenheim but hy the purcnasers? 
| A Yes, 1 mentioned in response to that question about 
* | a commission that I vaguely remember something about a com- 
- | mission. 
on 


It wasn't cash, it was a promise of some kind of 


stock option thing and I am not sure about the details of 


that. 


Q Without regard to the form of the commission, be it 
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stock or cash, am I correct that the only people that were 
obliged to do anything for Poten as a result of his acting 
as intermediary were the purchasers? 

A I don't know what you mean by obliged. In the sens 
did we agree to do it? That agreement came into being during 
the course of negotiations. 

We weren't obliged to give him anything. We agreed 


to give him something. 


Q After you agreed you were obliged? 

A Yes, sir, that is right. 

Q That is the purchasers who paid Poten the commission? 
A It was an obligation that existed in the nature. 


It is something we agreed to do. 


Q But you are a man of your word? 
A I try to be, yes. 
Q And it was the purchasers who agreed to give 


Poten something in return for acting as intermediary? 
A Yes, sir, as I remember. 
Q As a matter of fact, Cppenheim and Poten in writing 


specifically stated that Oppenheim himself will give Poten 


nothing? 
A I don't know about that. 
Q You never saw that? 
A I never saw that document as far as I know. 
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MR. FLEMING: Will you mark this for identification 
please. 
(Defendant's Exhibit D marked for identification.) 
Q I show you Defendant's Exhibit D for identification 
Did you ever see this document? b : 
A As far as I remember, I don't remember seeing this, 
no. 
Q And now, if you would, Mr. Steinberg, would you 
please put aside your opinion or your judgment or your 
analysis of what the facts relating to the business of 
Chelsea House meant as a matter of business judgment. You 
did personally know what books comprised the so-called 
Christmas list, is that correct? 
MR. GLASS: Can we fix a date? 
A Which list? 
THE COURT: I assume in 1969. 
MR. FLEMING: Yes, I am sorry, your Honor. 
Q I am now goiny to ask you questions about that so- 
called Christmas list for Christmas of 1969. 
A Yes. 
Q As head of the company you cid know what books 
comprised that Christmas list? 


A I did know but I do not know now. 


Q But you didn't forget by January, did you? 
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A No. 

Q You didn't forget by Februa~y of 1970, did you? 

A I don't believe so. 

Q By March of i970 or April of ‘970? 

A No. 

Q So at that time you knew what books comprised the 
Christmas list, is that correct? 

A Yes. 

Q As a matter of fact, you knew how many of those 
books had been printed and distributed? 

A Yes. 

Q You knew whether there had been any re-orders for 
those books? 

A Yes. 

Q You kne. i:e sales or the reported sales on those 
books? 

A Not exactly, no. That is what I didn't know, | 
and that is what nobody knew at Christmas time certainiv. 

Q But thereafter were you receiving reports as to the 


sales of those books? 
A Well, as I remember it -- 
Q Will you answer the first question. 
A Which is the first question? 


Q Between Christmas 1969 and let us take March 1, 1970 
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had you,. Chelsea Hovse, received any reports from its 
distributors or its publishers as to the sales of books on 
the Christmas 1j +? 

A For Chi stmas? 

Q As to the sales of books on the Christmas list? 

A I have a recollectionof a report -- as a matter of 


fact I spoke to our bookkeeper this morning about that -- I 
have a recollection, she had a recollection of a report comin 
in in May. 

When you say January, February we had, except in 
terns of the kind of feedback you get from a sense of feeling 
how a book was selling, there was no computer reports in 
January as far as I know and none in February. There might 
have been something in March but I don't remember it at this 
point. That is a questimof record. 

But what is true is there were generally delays on 


their computer reports. The computer frequently had trouble. 


Q You knew whether there had bee: reorders? 
A I certainly knew about the books, reports on books. 
Q You knew whether or not there were reorders on books 


on the Christmas list? 
A Yes. 
Q And the volume of book that had been printed and 


already on the book stands? 
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Now, what was your capacity at the company, your 


President. 


I was president. 


Is it fair to state that you knew as much about 


the business of Chelsea House as Mr. Oppenheim? 


eae at ae ne nent 


so, yes. 
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Q By the way, with regard to that, it is “second 
printing" a phrase which can be used in placc of "re-order"? 
Does it mean the same thing? 

A No, they don't at all. 

Q All right, what does “second printing" mean? 

A "Second printing" is, generally speaking, when you 
run out of the first printing, you print the book again. 

Q Right. 

A Now a re-order comes as a result of a sales 
experieace in the stores. You may have enough in the first 
printing to do it. 

Q You had enough information with regard to the 
Christmas list, with regard to second printing? 

A We did on one book. 

Q You knew whether or not there was a demand sufficient 
to require reprinting with regard to all of your books? 

A Not at thatmoment. We were told, as I think I 


testified yesterday -- 


Q Let me stop you. Your answer is "not at that 
moment"? 
A Yes, not in January. 


Q Am I correct that -- 


MR. GLASS: Your Honor, may he not finish his 


answer? 
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185 


He asked him what he knew about the book list in 
1969 and the witness started to reply. 
MR. FLEMING: I did not ask him that question. 
A There is, I must say -- 
MR. FLEMING: Mr. Steinberg; please! 
THE COURT: Go ahead. 
Q I am directing your attention to the question of 
second printings. 
A Yes, 
Q Am I correct that before Chelsea House would undertake 
a second printing you would have to have information showing 
that the demand for the book exceeded existing supply of the 
book? 
A Yes, true. 
0 So in the absence of such information there would 
be no second printing? 
A That's true. 
Q Now with regard to the Buck Rogers book, the demand 
was sufficient so that a second printing seemed in order? 
A According tc Random House, 
Q According to Random House, and that is the hook to 
which you referred? 


A Yes. 


Q Am I correct that of all the books of the Christmas 


SOUTHERH OISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. CO 7- 45860 


fee ee ee 


——— TT 


81 


mkeg 3 Steinberg-cross 186 
list that was the only book where reprinting seemed in order, 
according to the information available to you? 
A So far as I can remember. 
THE COURT: As of March? 
A Which period are you talking about? 
Q As of the period -- 
THE COURT: March 1970. 


THE WITNESS: No, I think he is asking about -- 


forgive me, your Honor. 
THE COURT: Well I am asking as of March. 

Q As of March 1970? - 

A Well, there was no longer an issue of Christmas 
printing then. That was way beyond the Christmas season. 

Q The same books? 

A Yes, but I meant nobody would reprint in March for 
Christmas of 1969. That is why I am a little confused about 
the time slot that you are talking about. 

Q As of March 1970 it is fair to say that you had in- 


Se ne EE Arcee eae ele gene 
formation with regard to the distribution of the Christmas 


list hooks? 


A Yes. 
Q With reorders for the Christmas list books? 
A Some, yes. 


Q And the need to reprint any Christmas list books? 
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A Yes. May I add something? 

Q Not to me you may not. 

A All right. - 

Q Am I correct that you stated to Mr. Mansfield that 
information regarding the second printing list would have 
filtered in from Random House and this would have been gen- 
erally known in Chelsea House? 

A In extreme cases; in o:jier words, in best seller 
cases that should go back. 

Q All right. Now you testified that you called Mr. 
Jackson and told him that you were buying out -- the group 
was buying out Mr. Oppenheim. Did you testify yesterday 
that your question to Mr. . Jackson initially was "Are there 
any legal problems" or "What are the legal problems"? 

A That was the purpose of my call essentially. 

Q And was that ycur question to Mr. Jackson? 

A Yes. 

Q What did he respznd to that question? 

A As far as I remember there were no legal problems i 
doing this except the regular procedure of assigning contracts 
and closing the deal, but there were no -- he didn't give me 
to understand that there were legal intracasies that were 


unmanageable. 


Q In other words, there was nothing as a matter of 
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law in which you could not buy the stock? 

A Yes, so far as he was concerned at that point. 

Q Did you ask or did he suggest ihat he send over 
legal assistance for the preparation of the documents? 

A I don't remember that. That would happen as a 
matter of course. 

Q As a matter of course you would have communicated 
a request for that kind of legal assistance? 

A That is right. 

Q As a member of the Royal Koegel firm, is that 
correct? 

A I think that is true. 

Q And was it during that conversation that Mr. Jackso 
either in response to a suggestion of yours or on his own 
agreed to participate in the buy-out? 

A I believe so, yes. 

Q Did you suggest it to him? 

A To participate in the buy-out? 

Q Yes. 

A Well, again it is one of those -- 

Q My first question is, do you recall whether you 
suggested it to him? 

A Did I suggest to him buying the stock at such? 


I don't think I did. 
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Q All right. 
a I just told him about the deal. 
Q You just told him about the deal? 
A Yes. 
Q Did he volunteer his willingness to participate? 
A Well, after he asked me how business was going and 


i 


I said "fine, we are doing well", and he asked me how many 


a 
oo eceeeceeee 


—_—— 


shares I am getting, and what the price was -- I don't 


~_—— 


ane - 


remember whether it was “‘xed as such -- but it came up and 


™ ~ att ll Lt A a eR re 


I could not testify or swear to you but I suggested to him 
—_—_—_—_—_— = —_e err 


— a ee —— 


este 


—— 


or he suggested to me, that Jackson would acquire the same 


ee - 


number of shares that I had at the same price that I was getting 

Q Did you testify yesterday an he ante were, in 
essence “Put me down for so many shares"? 

A Something like that, the equivalent of that. 

Q Did Mr. Jackson ask you how -- what was the chance 
for a future underwriting? 

Q At that time? 

A On that phone call. 

Q All right. And did Mr. Jackson ask you low the 
Christmas list books had sold? 


A No. 


Q He made no specific inquiry? 
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A Just a general inquiry, “How is business, Harold?" 


And I said, “Business is fine, everything was 


Q And he said, "Put me down for what you take", is 


A Yes, more or less. 

Q Did you personally -- 

A I was surprised -- 

Q No, I am not askina that. Did you personally, 
Harold Steinberg, have any further discussions between that 
date and April 10 with Stuart Jackson about his purchase or 
his participation in the buy-out? 

A Do you mean Stuart Jackson as a member of the firn, 
in terms of legal aspects of the buy-out? 

Q My question is as follows -- 

A Yes. 

Q -- and it is limited to conversations pertaining to 
Jackson's participation in the buy-out -~- 

A Yes. 

Q (Continuing) Between that conversation on that 
eve ing and April 10 when the buy-out closed did you discuss 
with Mr. Jackson his participation in the buy-out? 

A I would tend to say not in any detail. We may have 


talked on the phone, “How is business?" “Business is wonder- 
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2 ful" or whatever the fact was, but we didn't go over again or 
3 review the fact that he was buying this stock. I mean, it 
4 wasn't that kind of issue. 


Q Mr. Steinberg, with regard to his questioning “How 
is business", did Mr. Jackson ask you any questions at any 


time other than "How is business?" 


a f° >) ao 


A. You mean with specific relationship to the business 
9 Q Yes. 
10 A It may have been phrased in different ways but 
li nothing more specific than that -- "How are things going? 
12 How is business? Does it look good?" -- that kind of thing. 
13 ie es sovkans on any occasion between the time 
14 he said "Put me down ior as many shares as you buy" and the 
L : date of the closing, on any occasion did Mr. Jackson evidence 
16 | any reluctance to go through with his participation? 
17 A I didn't hear of any. 
18 Q All right. Now on the question of underwritings, 
19 am I correct that the first underwriter with wom Chelsea House 
20 spoke was Herzfeld and Stern? 
21 | A Herzfeld and Stern, yes. 
= Q And am I correct, that that underwriter -- 
23 A ixcuse me, correction, let me modify it. We spoke 
‘e with nen eee ee Stern was the one 
. : a 


we came to -- at least to some dealer understanding or agree- 


ey 
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ment, and I don't know whether Herzfeld and Stern was the 
first one. 

Q Mr. Jackson's firm was retained, replacing the 
Rifkin firm sometime early in 1969, is that right? 

A Sometime in 1969. "Early" or not, I am not sure. 

Q All right. At any time prior to the retaining of 
Mr. Jackson's firm had Chelsea House spoken to underwriters? ; 

A I think we lad. 

Q Can you name them? 

A No. There were so many. I mean, Wall Street was 
really heavy in those days, and every three or four days ther 
would be some one in the office looking where to put their 
money. I am sure we had at least an exploratory discussion 
with both private investorsand underwriters, but who they wer 


———— 


I don't know. 


Q And aiter Mr. Jackson's firm was retained you had 
discussions with either private investors or underwriters? 

A Yes. 

Q Now Herzfeld and Stern was introduced to you by Mr. 
Jackson, is that correct? 

A That is what I hear, but I don't remember that 
specific event. 

Q You don't remember? 


A No. It may well be. 
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Am I correct that you, as one of the principal 


people in the company, and the other people with a stock in- 


terest in the company, felt that the stock should be valued 


to the public at $10 a share? 


A 9 or 10. 

Q All right. 

A I think we came to an agreement on 9. 

Q And this would have been in June or July of 1969? 

A That is conceivable, yes. 

Q And that of course would have been based in part, 
at least, on your expectations for the company; right? 

A Yes. 

Q And secondly, upon the company's prior performance? 

A Well I wouldn't limit it only to that, if I may. 

Q Was it based upon your expectations, in part? 

A Yes, of course. 

Q Was it based upon prior performance, in part? 

A Yes. It was also -- 

Q I was going to ask you what else it was based on. 

A Well I am going to try togive you the full picture. 
In addition to the price setting, the st «* in those days,. 


as many people must remember, there was a lot of investigatio 


Q 


Mr. Steinberg, the reason I interrupt you and asked 


you to answer my question is that I am not interested in 
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philosophy -- 

A This is not philosophy -- 

Q What reasons underlay your specific feeling that 
the price should be 9 or $19 a share? 

A That is a good question, that is specific, and I 
can answer it. 

We had two film programs that we just completed, 

called The History Machine. It was 50 volumes on American 


avid ec earn 
History, made with authentic footage of each contemporary 


period, under the editorship of Arthur Schlesinger, the 


prospects for the sale of these films was -- I believe the 


list price was in the neighborhood of $2500 so it was very 


good. Ail our reports were excellent. 


. 


—— 
Q This was part of expectation? 
A Exactly; and the other film program we had some 


very good people in that, and that was -- 
Q Part of expectation. 
A Right. 


Q As disclosed in the prospectus? 


A Right. 

Q What you were intending to do? 

A Right. 

Q And what you needed was working capital? 
A Yes. 
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Q As a matter of fact as far back as June or July, 


1969 Chelsea House was not exactly cash-rich, was it? 


A It was never was, to be absolutely frank. 

Q The phrase "deflecting creditors" is not new to 
you? 

A I never heard that phrase until this moment. 


I know it as "ducking". 


Q That is even more direct. 
A It is a little more colloquial. 
Q So as far back as June and July,and throughout 


its entire history Chelsea House could never be characterized 
as "cash-rich"? 

A I am afraid that is right. 

Q And the basic purpose for going to the publicwith the 
stock, aside from establishing a market value for the stock, 
was to raise needed working capital. 

A Exactly. 

Q Now Herzfeld and Stern finally said they would 
bring the stock public rather than at 9 or 10, somewhere 
around $7. Did they say that? 

A Well, yes. They started at nine and at the last 


moment they reduced it to 7 because the market was beginning 


to disappear for new issues. a 


Q That was ? 
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Pca 

A Yes. 

ae a cial 

Q And that was not satisfactory to the people con- 
trolling Chelsea Housé? 

A Well there was a difference of view. It was satis- 


factory to me, for example, but not satisfactory, for example 
to Andy Norman or, I believe Mr. Oppenheim, if he was around- 
I am not quite sure. 


Q Am I correct that $7 a share was not satisfactory 


so far as Mr. Oppenheim ed? 


A I don't remember him being a consultant volunteer 
about that price. 

Q Now do you recall a proposed underwriting, or at 
least a conversation about a proposed underwriting with a 
Herbert Young and Company? 

A Yes,but that was much later. 


Q That was in the fall of 1969, is that correct? 


A Now you got me on the date. It is a matter of 
record. 
Q But it was subsequent to Herzfeld and Stern? 


A Yes, definitely. 

Q Am I correct that the people at Chelsea House 
still wanted 9 or $10 a share? 

A No, we had made some modification. 


Q You had? 
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2 A I think we had. We were looking for some kind of a 
e 3 deal. We needed the money. We thought we should be going 
4 public, and we discussed -- and I don't remember the details ~- 
° 5 the various kinds of packages, and by then new offerings were 
6 made witn complex warrancs and different kinds of stocks,and | 
7 that was part of the arrangement, and we looked for other 
a 8 possibilities. 
9 Q What was the basic value of the shares of stock as 
10 you saw it, in terms of price per share? 
4 ll A At that time with Young? 
12 Q In September or October? 
13 A With the Young firm I think it came down to 
14 warrants and options -- I think it was in the order or $5 or 
5 || $6 T may be wrong, bet thas is a8 1 remember it. 
16 Q By the way, did Mr. Jackson participate in the 
17 negotiations with Herzfeld and Stern? 
18 A I don't think he participated in the negotiations a 
19 all. 
20 Q Was he present at meetings with their representatives? 
* 21 A There was one meeting that he was present at -- we 
22 were at the office of Royal Koegel, and we were finishing up 
23 the prospectus with representatives of Herzfeld and Stern, 
« m and Stuart walked in and asked "Is everything all right, 
25 boys?", or words to that effect, and walked out -- but Grant 
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2 Anderson representing the firm was there. 
3 Q Did Mr. Jackson in fact introduce you to the partne 
4 or whatever he was at Herzfeld and Stern who first discussed 
5 the underwriting with ypu? 
6 A Mr. Fleming, I don't remember that. 
7 Q You have no recollection? 
8 A I don't have a recollection of that event. 
9 Q Was he present during some of the negotiations with 
10 Herbert Young? 
11 A I don't remember him being present at all. 
12 Q ned he not introduce you to Herbert Young? 
13 A No. There were two people -- both father and son. 
14 I think one of them, as I remember, introduced us to Herbert 
15 Young, because Herbert Young had worked with the elder in som 
16 other deal. 
17 Q How about E. L. Aarons and Company? Who introduced 
18 you to E. L. Aarons and Company? 
19 A I think that wassomebody with Stuart -- I was never 
20 introduced to them as such, as I remember, But I think that 
21 Stuart meant to be a possibility for an underwriter. 
22 Q Do you recall telling Mr. Mansfield that Mr. Jackson 
23 brought E. L. Aarons to Chelsea House? 
. A I never met anybody from E. L. Aarons. What I 


25 meant was metaphorically, he brought them to us as a possible 
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brokerage kr. *: 
Q Bu. «Ss it Mr. Jackson who brought “helsea House an 


E. L. Aarons together, in terms of a possible underwriting? 


A Yes. 

Q And am I correct -- 

A I think so, yes. 

Q And was that subsequent to January 1, 1970? 

A I would believe so, yes. 

Q And am I correct that E. L.Aarons, that deal, that 


potential deal with E. L. Aarons was in the process of nego- 
tiation between or from sometime subsequent to January 1970 
up until May 1970 when E. L. Aarons and Harold Steinberg 
signed a letter of intent? 

A You mean was the negotiation functioning, is that 
what you are saying, Mr. Fleming? 

Q Was the question.of a proposed underwriting by E.L. 
Aaronsbrought to Chelsea House by Mr. Jackson? 

A Right. 

Q Did that discussion go on for a period of 4 or 5 
months very shortly after January 1 until May of 1970? 

A I don't think so. What did go on was that -- 
first of all,this E. L. Aarons deal going public was known 
then as a best effort thing. It was not a total commitment, 


and it rested to a great degree on the number of people that 
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Chelsea House officials and friends and family could provide 
as possible investors. It was known as a best efforts deal, 


5s ANT A ES ES 
and we were not very sanguine about its ability, to be frank 


al 


ee ae oe eee ty) Srna mnn! H 


with you. we 


nae 

- 
a 

— 


Q Were these discussions with E. L. Aarons going on 
at least in part from time to time during March and April of 
1970? 

A Frankly, I don't remember ever meeting anybody from 
E. L. Aarons as such. I might have, but I don't remember. I 
don't know what they looked like, and I have no idea where 
they are, but I knew this was a company interested in a best 
interests deal, and I would send names to Stuart's office -- 
Stuart Jackson's office of possible investors at that stage. 


It had none of the seriousness of the Herzfeld and Stern 


<a 


ee TI 


deal. | 
——eeEeEeeee 

Q But you knew this in March and April of 1970? 

A I would say so, yes. 


Q And is it true that Price Waterhouse as a matter 


of fact was conducting during that period of time what is known 
I, 


as a stub period audit? — 
SS ee 


— Ts 
A I think so, yes. 


Q And that was for the purpose of the preparation 


—— 
————a 


possibly of a second prospectus? 
igo 


A Yes. 
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Chelsea House officials and friends and family could provide 
as possible investors. It was known as a best efforts deal, 
and we were not very sanguine about its ability, to be frank 
with you. 

Q Were these discussions with E. L. Aarons going on 
at least in part from time to time during March and April of 
1970? 

A Frankly, I don't remember ever meeting anybcdy from 
E. L. Aarons as such. I might have, but I don't remember. I 
don't know what they looked like, and I have no idea where 
they are, but I knew this was a company interested in a best 
interests deal, and I would send names to Stuart's office -- 
Stuart Jackson's office of possible investors at that stage. 
It had none of the seriousness of the Herzfeld and Stern 
deal. 

Q But you knew this in March and April of 1970? 

A I would say so, yes. 

Q And is it true that Price Waterhouse as a matter 
of fact was conducting during that period of time what is known 
as a stub period audit? 

A i think so, yes. 

Q And that was for the purpose of the preparation 
possibly of a second prospectus? 


A Yes. 
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Q Which would require updated financial information 
subsequent to October 31, 1969? 

A Right. 

MR. FLEMING: Will you ‘ease mark this for iden- 
tification. 
(Document marked Defendant's Exhibit E for iden- 
tification.) 
BY MR. FLEMING: 

Q ‘I want to direct your attention to the last page of 
Defendant's Exhibit E for identification, and ask you if your 
signature, or a copy of your signature appears at the bottom 
(handing .) 

A (After examining) It certainly looks like it, ves. 

Q And this is the signature of Edward L. Aarons, is 
that correct? 

A (After examining) That is what the signature says, 
yes. 

Q Will you look at that document and tell me whether 
you recall signing it? 

A (After examining) Yes, it looks like the document 
that I signed, of the deal we made and with the -- 

Q That was my only question. 

A Okay. 


MR. FLEMING: I offer it, your Honor. 
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to 


MR. GLASS: May I see it, please. 


a © 7 (Mr. Fleming hands.) 


| 
am a 
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Q Was it toward the latter part of that period? 

A I don't remember that. I don't remember signing 
this document as such. 

Q Was it prior to your buy-out of Mr. Oppenheim's 
sale of stock? 

A r don't know that. I really don't know that. 

Q What is your best recollection? 

A One gets a lot of documents and a lot of letters 


in the publishing business and a lc . of manuscripts and to 
pull out something from 1970, -- I dont deny that I signed 
it, there is no question about that, sometime in the winter 
or spring of 1970 but I can't recall the date. 

Q Let me ask you something, Mr. Steinberg. Did you 
tell Mr. Oppenheim that you were making a deal with E. L. 
Aarons for a best efforts underwriting at $7 a share? 

A When? 


Q At any time prior to April 10, 197°. 


A I don't remember that. I don't remember telling 
him that. 
Q Now, you are a defendant in the case of Harold 


Harris against Chelsea House Educational Communications -- 


THE COURT: Is this going to the voir dire? 


MR. FLEMING: I am sorry. 


MR. GLASS: I object to the introduce of Defendant’ 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4880 


100 


1 arcg Steinberg-cross 204 
; 2 Exhibit E for identification on the grounds that there is no 

, 3 || testimony in the record as to when it was signed and the 

4 witness indicates that from his observations the month, both 
« 5 on the first page and the last page, appear to be in a dif- 

6 || ferent type. 

7 | I ask whether or not counsel for the defendant can 
& 8 | produce the original so we can compare it. 

9 MR. FLEMING: We cannot, your Honor. We are not 

10 || din the possession of the record of Chelsea House. I assume - 


ll THE COURT: Objection overruled, it is received. 

12 | We have testimony that it was signed sometime from January 1 
# 13 || to June 1 and sometime during the winter andspring. On that 

14 basis it would be recieved. 

15 (Defendant's Exhibit E for identification received 
e xxx 16 in evidence.) 

17 MR. GLASS: Your Honor, sorry I didn't hear your 
. 18 last comment. May I inquire? 

19 THE COURT: I said it appears to the court that the 

20 Gate of May, the word May, was not added at a later date. 
e 21 } All that is missing is the actual day of the month. 


That does not conflict with the testimony of this 
witness that he believes it was signed somewhere between the 


first of January and the first of June. 
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2 BY MR. FLEMING: 

’ 3 Q As a matter of fact, Mr. Steinberg, in the end the 
4 underwriting efforts with E. L. Aarons fell through? 

> 5 A That is correct. 
6 Q Shortly after they fell through the company filed 
7 in Chapter XI? 

> 8 A July 2 we filed. 
9 Q Shortly after the E. L. Aarons negotiations, the 


et tN At RR cee te sein a ceemeatniwanen emt er ny 


10 underwriting fell through? 


— 


11 A Yes. 
—— A 
12 Q Isn't that right? 
| eee 
13 A bins 
14 Q Now, you have been sued along with Mr. Oppenheim, 
15 Mr. Oppenheim, Chelsea House,Andrew Norman, Leon Friedman, 
) 16 Fred Israel and Stuart Jackson, Stephen Wise and Mr. Maybruck 
17 and Hansen by Mr. Harold Harris in connection with these 
18 transactions? 
19 A Yes. 
2 | Q Mr. Harris was a participant in the purchase ¢ 
21 Mr. Oppenheim's shares? 
22 A Yes. 
23 Q Do you recall -- 
m MR. FLEMING: I will as the Court to take judicial 
25 notice -- excuse me, your Honor. 
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You’ filed.an answer to Mr. Harris' complaint on a 
pro se basis, meaning that you were representing yourself, 
is that correct? 

A I believe so, yes. 

MR. FLEMING: Your Honor, I would ask the Court to 
take ju’ .cial notice of a complaint in 1970 Civil 5117 filed 
in this district and I am referring to paragraph 36 of it. 

Q There is an allegation of Mr. Harris that upon 


infc_mation and belief prior to April 7, 1970 -- 


A Can J ask where this is from, Mr. Fleming? 
Q Mr. Harris' complaint? 
A I see. 


MR. GLASS: Your Honor, I have no objection to the 
Court taking judicial notice of the fact that the complaint 
has been filed but the allegations of the complaint do not 
constitute evidence in this court. 

THE COURT: It isn't received so far. I take it 
there was some response. 

MR. FLEMING: That is correct. 

THE COURT: This is to put it in the proper frame- 
work. 

Q I will show you for your convenience, Mr. Steinberg 

a copy of the amended complaint which we have in our file 


On paragraph 36 thereof. 
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: Paragraph 6 thereof states that thereupon informa- 
° 3 tion and belief prior to April 7, 1970 certain of the 
4 defendants named in this paragraph were officers and director 
e 5 of thedefendant Chelsea House Educational Communications, Inc 
6 as fc’.lows, Harold Steinberg, Stuart Jackson, Andrew Norman, 
7 Stephen Wise, Fred Israel. The defendants Leon Friedman, 
@ Richard Maybruck and Hansen were active in the affairs and 
. management of the corporate defendant and all of the defen- 
10 dants named in this paragraph were in fact named in the 
° 1 paragraph and that would include Stuart Jackson, would it 
- not? 
. ss A Yes. 
si Q Was he in effect and complete control of the 
15 corporate defendant and had the knowledge of all of its 
® ® affairs? 
y A It says that, yes. 
18 Q I show you this copy and ask you if you recognize 
. 19 it as a copy of your answer to that complaint filed pro se? 
20 A I can't read this, the Xerox is very bad. This is 
Py 21 in August as you can see. 
2 Q Do you recognize it as a copy of your answer? 
ad A It could be, yes, without reference to the second 
® 2A page which is almost illegible. 
5 Q But let me read it to you and ask you if in fact 
a) 
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you did give this answer to paragraph 36 which I have just 
read, paragraph 3: 
"Admit to the allegations of paragraphs 5, 13, 20, 
22, 29, 32 and 36. But denies that the defendant Leon 
Friedman, Richard Maybruck and Hansen were active or in con- 
trol of the affairs and management of the corporate defendant " 
Is that correct? 

A That is what it says. 

Q You did not deny that Mr. Jackson as alleged was 
in effective, complete control of the corporate affairs of 
the corporate defendant and had knowledge of all its affairs, 
you didn't deny this? 

A No. 

Q You say this answer was based upon your personal 
knowledge as an officer of Chelsea House during this period 
in question? 

A I don't know if the answer is as simple as that, 
Mr. Fleming. 

MR. FLEMING: I have nothing further,your Honor. 
MR. GLASS: May I borrow that complaint and answer? 
REDIRECT EXAMINATION 
BY MR. GLASS: 
Q Are you a practicing attorney? 


A No,. @ir. 
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» 2 Q Are you admitted to the bar of the State of New 
3 York or any other bar? 
4 A No, I am not. 
5) | Q Mr. Fleming in his cross-examination pointed out that 
6 in your answer you admitted that Mr. Jackson was active in th 
7 business affairs of Chelsea House. Is this a fact? 
8 A Mr. Fleming also said so but it isn't a fact. 
| Q It is not a fact? Isn't it your testimony today 
10 as it was yesterday that Mr. Jackson never participated in 
11 the day to day operations of the ray a 
# i mong TS 
nah nines 

13 Q And isn't it a fact as point out that Mr. Ackson 
14 had no voice in the management of your company whatsoever at 
15 any time? 
16 A As a functioning practical matter, no. 
17 Q There is no questimin your mind about that, is 
18 there? 
19 A No. 
20 MR. GLASS: May we have this document marked for 
21 identification as Plaintiff's Exhibit 4, I believe. 

XXX a (Plaintiff's Exhibit 4 marked for identification.) 
23 Q Do ‘rou recall Mr. Fleming cross-examining you 

2A questioned you about a brokerage fee or commission to the 

95 | 


person in your employ who supposedly had something to do with 
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Mr. Oppenneim's sale of stock, Poten? 


A Yes. 


a 7 


Q I believe you mentioned that Poten may have receive 
an option or something of the like? 

A I don't know what the nature of the compensation 
was, I don't remember that. But I do remember talking of 
giving him: something, probably in the form of stock or 
option. 

Q Mr. Steinberg, I show you what has been marked as 
Plaintiff's Exhibit 4 for identification and ask you to read 
this document and see if you can identify it. 

A Yes, this looks like a document that -- 

Q Let me ask you, does reading Plaintiff's Exhibit 
4 for identification refresh your recollection as to what 
Poten received in connection with the Oppenheim transaction? 

A It spells it out very clearly, as I said I assumed 
that we were giving him something. I remember giving this 
and this spells. out what each contributed toward that, what 
each stockholder contributed toward the presentation. 

Q Did you sign this document? 

A Yes, I did. 
MR. GLASS: I offer Plaintiff's Exhibit 4 for 
identification in evidence. 


MR. FLEMING: I have no objection. 
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2 THE COURT: Received in evidence. 

xXXX 3 (Plaintiff's Exhibit 4 for identification received 
4 | in evidence.) 
5 | Q Looking at Plaintiff's Exhibit 4 in evidence, Mr. 
6 || Steinberg, is it not a fact that Mr. Jackson was not a party 

| 
7 | to that agreement, that his name was crossed out and he did 
ree ana = ite 

8 not sign it? 
9 ees I notice here it is not a question of his 
10 | name being crossed out, his name doesn't appear at the signa- 
11 tures. 
12 Q Look on the first page and his name is crossed out, 
13 not typewritten, yes. Several names are. 
4 | MR. FLEMING: My understanding is that is correct 
15 and there is no dispute on that. 
16 THE COURT: I just observed thxt. 
7 || Q Getting back to the answer that you filed in 
18 response to paragraph 36 of Mr. Harris' complaint, why did 
19 you fail to except in your answer to the allegation that Mr. 
20 Jackson was a daily participant in the business affairs of th 


21 company? 


MR. FLEMING: Thatis not the allegation. 
MR. GLASS: I will read it specifically. 


THE COURT: Are you nearly through with this 


yp P 8 RK 


witness? 
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MR. GLASS: Yes, I am, I just want to go through 
one more point. 

MR. FLEMING: Here is the allegation. 

Q Referring you again to paragraph 36 of the Harris 
complaint, it says that upon information and belief prior to 
April 7, 1970, certain of the defendants named in this para- 

graph were officers and directors of the defendant Chelsea 
House Educational Communications Incorporated as follows and 
included is Mr. Jackson, secretary and director and legal 
counsel to the company. 

And that the defendant Friedman, Maybruck and Hanse 
were active in the affairs and management of the corporate 
defendant and that all of the named defendants in this para~- 

graph were in effective and complete control of the corporate 
defendant and had mowledge of all of its affairs. 
And my question to you is why die you include Mr. 


Jackson in 


that group of all of the defendants? 


” ee 


A z am really glad you asked that question, because 
as it was pointed out by Mr. Fleming, I was pro se and I 
couldn't afford a lawyer at the time. So I had to respond 
to this myself. 
It was an elaborate, complicated complaint with man 
numbers and many points in it and that point seemed to be al- 


most, to me, not substantive at the time and just named 
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MR. GLASS: Yes, I am. I just want to go through 
one more point. 

MR. FLEMING: Here is the allegation. 

Q Referring you again to paragraph 36 of the Harris 
complaint, it says that upon information and belief prior to 
April 7, 1970, certain of the defendants named in this para- 

graph were officers and directors of the defendant Chelsea 
House Educational Communications Incorporated as follows and 
included is Mr. Jackson, secretary and director and legal 
counsel to the company. 

And that the defendant Friedman, Maybruck and Hanse 
were active in the affairs and management of th: corporate 
defendant and that all of the named defendants in this para- 

graph were in effective and complete control of the corporate 
defendant and had mowledge of all of its affairs. 

And my question to you is why did you include Mr. 
Jackson in that group of all of the defendants? 

A I am really glad you asked that question, because 
as it was pointed out by Mr. Fleming, I was pro se and I 
couldn't afford a lawyer at the time. So I had to respond 
to this myself. 

It was an elaborate, complicated complaint with man 
numbers and many points in it and that point seemed to be al- 


most, to me, not substantive at the time and just named 
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officers and I thought it was proforma and I did not give it 
much thought. The most horrible thing I could say about this 
myself was that it was human error and what I saw of the 
complaint was that these were the officers and I said yes 


they were. Not only Mr. Jackson, Steve Wise was not in 


— ot A eR RN = te A Ae ST rt eae, 


control of the company as such and was not an active parti- 


See eapenceneeeenee nese STS SN A es POSS ° A ee ee ae 
cipant in the company in this way. So that it wasn't true 


eee — - 
eee - - aehiee 


about him. 


‘Sentcemenemes en teenenee SOE See ON 


It was one of those sweeping parts of a long com- 
plaint in which I overlookei every minute detail and to me 
this point was a detail. It was the officers and I didn't 
go into all the qualifications of the degree of control. 

MR. GLASS: Your Honor, I find in looking at my 
notes that it will take me more time than I indicated. 

THE COURT: How much longer? 

MR. GLASS: About 15 minutes, if you want me to 
continue, 

THE COURT: All right. 

Q Now, getting back to the Christmas list -- 

A Yes. 

Q Am I correct _in stating that you had an agreement 
with Random House in which Random House distributed the books 


on the Christmas list to its retail customers; is that the 
eer 
way it worked? 


«. 
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A You are correct in part. It wasn't just for the 
Christmas list. 

Q Now I am talking specifically about the Christmas 
list because that is what Mr. Fleming diretted your attention 
to. 

A That was part of the deal, yes. 

Q So that in order for Random House to be able to giv 
you a report, it had to first hear from its retail customers, 
correct? 

A Definitely. 

Q In terms of your business is it not correct that 
Christmas sales are not over until Christmas Eve? 

A Certainly. 

Q Is it not also also correct that following Christma 
there is a period of time in which Random House has to hear 
back from its retailers throughout the United States? 

A That is true. 

Q And is it also not a fact that you really didn't 
know the true status of the Christmas list until you obtained 
the print out from Random House, which you indicated was 
received in May of 1970? 


A That is one of them. We might have gotten one 
eee 


Nese 


How many retailers were involved in this distribu- 
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A General information about bookstores, just straight 
bookstores without others, there might be 5 or 6 thousand 
minimally. 

Q So that Random House would have had to receive 
reports from thousands, at least 5000 retailers before it 
could report to you? 

A Well, yes, true. 

Q You did mention I believe to Mr. Fleming that 
there was one trade book that you had heard from Random House 
about, the Buck Rogers book? 

A Yes, sir. 

Q A trade book? 

A Yes, sir. 

Q What was the selling price of that book? 

A It started out as I remember now as $12.50 -- 

Q In Christmas 1969 what was the price? 

A $12.50. 


Q Were you required tc reprint that book? 


> 


Yes. 

Q Did Random House ask you to do so? 

A Yes. 

Q How many reprints did they ask of that $12.50 


number? 
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A We ordered 25,000. 
Q And I take it you ordered them with the expectation 
that they would be sold during this 1969 Christmas season? 
A We had a sales meeting I believe in Puerto Rico 


at the invitation of Random House. We were told that the 


book is selling very well and some peopie told us that it is 
one of their best sellers and, as a result, because of their 
urging, Fred Israel called from Puerto Rico or Bermuda -- 
from Puerto Rico I believe it was -- to our office and told 
our production man at the time whoever was responsible, to 
get 25,000 more books ordered from the printer and they were 
ordered and delivered, after a period of time. 

Q But you did receive unofficial information about 
the book in January, February and March that it wasn't selli 
as well as they had led you to believe originally, isn't that 
correct? 

A Repeat that question again. 

Q You did receive information -- 

THE COURT: Are you testifying now or repeating 
testimony? 
MR. GLASS: I will withdrawthat. 

Q Did you receive any information from Random House 

in January, February or March, either by way of print out or 


telephone conversations, with respect to the way the Buck 
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Rogers sales were going. 
A We started to get some feedback by telephone or 


oral communications that in February naan weren't selling as 


rie ee eer 


well as they had in Christmas which can be “expected because 


o engne* ome oat heat 
ene eee ae eee ore ee et Re 


after Chri stmas sales drop off. 
MR. FLEMING: I move to strike out which is expected. 
THE COURT: That is his testimony. I will let it 


stand. 


Q Mr. Steinberg, directing your attention again to 


January, February and March 4f 1970, I believe you testified 
in response to Mr. Fleming's cross-examination, that it was 
a fact that Pric Waterhouse during that period \.1s working 
on another stub period, is that not correct? 

A I can't remember the exact period that Price Water- 
house came to work on the stub period. It might have been 
that time. 

Q During January, February and March, did you have 
conversations with Mr.Jackson with respect to this Price 
Waterhouse work, if you recall? 

A Nothing specific that I remember. 

Q Nid you have any discussion with Mr. Jackso con- 
cerning the financial statements of the company for the 
period subsequent to October 31, 1969 in connection with this 


underwriting? 
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Do you mean the best efforts offer? 
Yes. 


A The only discussion I had with Jackson in this 


context is is it possible to get investors and I would occas- 
sionally send letters with names, giving him a possible 
investor. 

Q What did he say to you, did he ask you for any in- 
formation? 


"How is business?" 


A 
Q Did he ask you for any financial information, if you 
recall? 


A Do you mean like specific sales of books o~ films? 


Q No. 


A The answer to that is no, any specifics on sales of 


Mr. Jackson as far as I remember, the whole drift of 


books. 
the relationship was at best or at least generally, I mean 
my feeling about Mr. Jackson is that he was involved with a 
lot of big companies on important matters. 


We were a small company and I just °'*-'t want to 


bother him is what actually happened. If ther. ere legal 
questions I discussed them with Anderson. 
Q In January, February and March when yc were con- 


tinuing to discuss the possibility of either a private place- 


gy BR RB 


ment or an underwriting, did you have any discussions with 
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Jackson in which he asked you for information in connection 
with the projects? 

A Not specific projects, specific books -- 

Q I don't mean books but underwritings, investors, 
did he ask you for updated information about the company's 
financials or otherwise? 

A What I remember is Jackson asking me occasionally 
how's business, how are things going, is the film project 


— 


doing well. 


iS 
ya Updated financials, he may have but I don't remembe 
Siti igh Main BR ocasd 8 tas 
it specifically and I don't remember responding to that. 
ti uae oS 


But we were developing information for the new possible 
underwriter, Price Waterhouse was presumably preparing a 
stub period. Exactly when that was happening I don't know 
but that is all I remember about that. 

Q Do you remember that Jackson was seeking from sine. 


additional financial information so he could continue to at- 


ee ae al — 


tempt to bring underwriters to your attention during this 
ccnctnhincentist ETE 


_ LL ., 
period of January, February and March 1970? 


a aaa 


A I do know that in terms of any underwriters who 


came in, the big nuisance to go through the whole thing and 


it was a standard request. If you are going to get an under- 
aman Sek £8 


writing to see how you have done in the last six months—ana— 


pee: j , i i i 
a year. We had to have the financial reports which went with 
el 


scence I Ac 


—————* I aa Ra 
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2 how are things going and what had been happening up to then. 
3 As far as information in any underwriting one auetes financia 
Bh Silas: 5 pcaavi pigials ac Bh AY, HNO TONS 

ed 
5 Q Did Jackson ask you for this financial information 
6 if you recall? 
7 A I just can't recall any specific requests as such 
8 except for the conventional request for reports when you are. 
9 dealing with an underwriter. 
10 Q Do you recall requests for reports from Jackson? 
11 A Yes, any underwriting deal that came up,and there 
12 were many, there was always a request for financials. 
13 Q Did Jackson make those requests for reports during 
14 January, February and March of 1970? 
15 


_A——I can only presuppose if he brought in, so to speak 
ae Ses ans 
E. L. Aarons, that same act meant have you an financials? 


Give them to these guys. Get Price Waterhouse wrking and 
eran CN — 


16 


get another stub period. 


Q Because you didn't have interim financials, intra- 
company? 

A No. 

Q Talking about your financial books and records -- 

A Yes, sir. 


Q I believe that yesterday you discussed with Mr. 


Fleming the manner in which the books were lept. Did you keep 
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your books on a cash or an accrual basis? 

A Well, there were two things. It is one question 
the answer is both. 


MR. FLEMING: I did not ask the question, Mr. Glass 


did and it was answered and he said it was on an accrual 
basis. 
THE COURT: You received credit for it. 
MR. GLASS: Thank you, Mr. Fleming. 
A The answer is that on the day to day basis, talking 


about it to our bookkeeper today, we kept it on a cash basis. 
But the accountants kept it on an accrual basis. 

When they came in they would review it, they would 
look into what the contracts were underway, what the debts 
were, what we owed, et cetera. But as far as, I am told, the 
actual day to day daily bookkeeping operations, such as cash, 
coming in and out, it was on a cash basis. 

Q So that am I correct in stating that if one looked 
at your books in January, February and March of 1970, the 
liabilities which had not been paid would not be reported in 
your books on a cash basis? 

A Not until the balance sheet was done by the ac- 
countants. You can't tell and go in at day one and say what 
are your total liabilities unless the accountants gave us 


these figures. 
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Q Am I correct in stating on the cash basis the way 
your books were kept one could not go in in January, February 
or March of 1970 and determine the value of the work in 
process? 
A The books didn't reflect contracts, didn't reflect 


distribution deals, didn't reflect any of those things. 


a3 Unfortunately we have an excellent bookkeeper but 
9 


this was at the early stage of the company and we had not 
gotten sophisticated enough. 

Q Am I correct in stating that untii the auditors cam 
in and made their adjusting entries and included those items 
not on the books, one could not from looking at the books in 
January, February or March determine what the financial state 
of the company was at that time? 

MR. FLEMING: I object to that. 

THE COURT: i will sustain the objection. Where are 
the books? The books will speak for themselves. The books 
are the best evidence. 

MR. GLASS: May I have a moment, your Honor? 

(Pause. ) 

MR. GLASS: Thank you, your Honor, I lave no further 
questions. 

RECROSS-EXAMINATION 


BY MR. FLEMING: 
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2 Q During the period of time from January 1, 1970 
' } 
@ 3 || up until you filed Chapter XI, am I correct that Royal Koegel | 
4 i and Wells remained your attorneys? 
5 | A Yes. 
Ad ne 
6 | Q Whether the liabilities were recorded or not, the 
7 || bills were in Chelsea House Company physically billed? 
e 8 | A Definitely, yes. 
9 | MR. FLEMING: Thank you. 
10 | (Witness excused.) 
& 11 1 THE COURT: We will take a short recess. 
\\ 
12: (Recess. ) 
| 
13 | 
& | | 
14 | 
15 1 
\ 
@ 16 ] 
7 | 
18 || 
e 19 || 
20 \ 
\| 
21 || 
e 
22 
23 
® } 
25 
\ 
\ 
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2 1 THE COURT: Let me ask for my information: Have 
® 3 the parties exchanged trial briefs? 
4 MR. FLEMING: My understanding, your Honor, is that 
° 5 we were willing to but the plaintiff was not. We are still 
6 willing to. 
, MR. GLASS: We have not exchanged briefs but we are 
) 8 || prepared to, if the Court feels it necessary. 
9 || THE COURT: Well,I am going to receive everything 
10 on the assumption that both sides will do that. 
° 11 MR. GLASS: We have not received copies of their 
12 brief but we will supply them and exchange them. 
e 13 THE COURT: I suggest that you supply them with a 
14 copy of the supplemental brief that you may file, and any 
15 other brief. 
& 16 MR. GLASS: Thank you, your Honor. 
17 | MR. FLEMING: It may not be material, your Honor, 
18 but I do want to make it a matter of record that we did offer 
” 19 initially to exchange briefs. 
20 THE COURT: All right. 
é 21 MR. GLASS: Thank you, your Honor. 
22 Plaintiff now calls Harold Harris. 
23 MR. FLEMING: If your Honor please, before this 
* mA witness is sworn, I was wondering if your Honor would deem an 
25 offer of proof as to the relevance of Mr. Harris' testimony. 
¥ 
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So far as I know he was not in communication with Mr. Jackson, 
although I know he was one of the purchasers. I fail to see 

THE COURT: Maybe we will get an offer of proof and 
a concession. 

MR. GLASS: Yes, your Honor. The plaintiff seeks 
to prove through this witness that, A, he never received a 
copy of the Oppenheim memorandum as a purchaser; and B, that 
he -- 

THE COURT: I do not know that that would be 
admissible. 

MR. GLASS: It shows a course of conduct on behalf 
of the defendant, showing scienta, which is one of the es- 
sential elements in a 10-b case in this action. 

THE COUR‘ I will wait to see what the questions 


and answers are. 


HAROLD HA RR: IS, called as a witness by the 
plaintiff, was first duly sworn and testified as 
follows: 

THE COURT: I take it that is the sole purpose. He 
is not going to be a lengthy witness. 

MR. GLASS: No, he is not, but it is not the sole 
purpose. One of the other elements in this case is whether 


or not Mr. Jackson in the exercising of reasonable care 
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2 || could have deterr ‘ned what the true state of affairs was. 
| 
3 || This defendant - 
4 THE COURT: Well, we will wait and se» what the 
5 questions are. 
eS 
6 DIRECT EXAMINATION 
| 
7 BY MR. GLASS: 
& 8 Q Mr. Harris, where do you reside? 
9 A Massapecua, Long Island. 
10 Q Did there come a time in March of 1970 when you 
e 11 became employed by Chelsea House Communications Inc.? 
i2 A Well, it might have been April 1. In any event, 
13 || it was between March 15 and April 1. 
€ } il ae el a ele re eg eet 
14 |} Q In any event, it was before April 10, 1970. 
I See ee ee aii 
15 | A That is correct. 
& 16 Q Did you purchase any shares of Chelsea House 
7 Communications, Inc. from Jack Oppenheim? 
18 A From Jack Oppenheim directly or in conjunction with |-- 
# 
19 well, I purchased those shares, yes. 
$ 20 Q How many shares did you buy? 
° 21 A 35,000. 
22 Q At $3 a share? 
{ 23 A That is correct. 
je 24 Q And was that pursuant to an agreement dated April 
j 25 7, 1970? 
1@ 
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2 || A I don't know the exact date of the agreement but I 
Pe & 3 think the entire signing took place on April 10. 
4 | Q That is correct. 
5 || MR. GLASS: Your Honor, may we have this document 
6 ] marked for identification as Plaintiff's Exhibit 5. 
7 | (Document marked Plaintiff's Exhibit 5 for 
xXX 8 ! identification.) | 
9 ! BY MR. GLASS: 
10 | Q Mr. Harris, I show you this document which has been 
il | marked as Plaintiff's Exhibit 5 for identification and ask 
12 || you if this refreshes your recollection as to the date of the 
13 || agreement that was signed on April 10, 1970 (handing) ? 
14 | | A (After examining) It looks like the agreement. 
15 ] Q Are you described as one of the purchasers in that 
16 ! agreement? 
17 | A Well, there is a spot here for my name, for my 
18 signature, and it is in the beginning, yes -- here I am 
19 (indicating). 
20 | Q And pursuant to this agreement did you in fact 
21 purchase shares from Mr. Oppenheim? 
22 A Yes, I did. 
23 Q And prior to your purchase had you ever met Mr. 
m Oppenheim? 
25 A Yes. 
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Q And did you ever have any conversations with him? 
A Yes. 
Q And did those conversations -- in thos conversations 


did you discuss the business of the company with him? 
A Not really. 
Q Did he ever offer any information to you about the 


business of the company? 


A Not too much. 

Q Did you attend a closing that took place on April 
10, 1970? 

A Yes. 

Q And was Mr. Oppenheim present? 

A Yes. 

Q At that time? 

A Wait a minute. I think he was pre *nt. I ama 


little hazy about it, but I think he was present. 

Q At any time prior to your purchase of these shares 
did Mr. Oppenheim ever offer to discuss the business or 
financial condition of the company with you? 

A We just talked rambling about publishing in general. 


He did say that the company had excellent products. 


Q Excellent products? 
A Yes, which I was aware of. 
Q Did he tell you anything else about the company? 
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A Well, he did tell me if I was interested in buying 


stock, there was a stock buying group getting together to buy 


eet 


his stock. 
= es 
Q Did he tell you anything else about the company 


other than that they had excellent products, if you recall? 
A Well, he thought there might be better management. 
Q Did he discuss with you at all the financial con- 
dition of the company? 
A Not to any extent. I mean that company was -- well 
while things were going on, I didn't even have an office so 
I was running in and out. 
Q Let me ac: you this question, prior to your purchas 


did you speak to any other officer or director of the 


company? 
A Yes. 
Q Who? 


A I spoke to Harold Steinberg. 

Q The pres’ .<.t 

A That is right, and Andy Norman. 
Q Another officer? 

A Yes. 

Q Principal stockholder? 

A Right. 


Q Did they tell you anything about the business 
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A Oh, yes. 


Q Can you tell the Court what they said? 


A Before purchasing the stock -- 


| 
} 
condition of the company? | 


be we 
Q Well, specifically -- I would like to withdraw that 
question -- what did Mr. Steinberg say to you, if anything. 


A Well, I asked him how much business the company did 


a year, and he told me that they were doing in the pnitie 
of a million and oe 2 eS Se a | 
year business, and I knew that they had done reprint business, 
which was what the Sears Roebuck catalog was, and 1 had asked 
them what the net profit was in the business. 
Q And what did he tell you? 
A He told me 20 percent. | 
Q When did he tell you this? 
A Many times. 
Q B44 hp todd yen dt sn. Maseh Of DOIN 
A Oh, yes. 
Q And was Mr. Norman present when these statements 
were made to you? 
A °° Well I asked ™ij Norman to verify this. I said, | 


"Is that + dag 


ee 
‘ ——— 


A Yes, he did 


Q And dj3c he verify it in March of 1970? 


= 
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Q Did Mr. Steinberg or Mr. Norman ever give you any 
information of an adverse nature concerning the business of 
the company or its prospects? 

A Never. 

Q By the way, when was the first time you met 
Stuart Jackson? 

A It was well after the April 10 signing. I don't 
remember exactly but it might have been at the end of April 


—— rr — 


or the beginning of May. 


Q I believe you were in the courtroom when refere-ce 


was made to paragraph 36 of your complaint? 


A Yes. 

Q With respect to Mr. Jackson? 

A Yes. 

Q And I believe that allegation was on information an 
belief? 


Do you have any specific knowledge or did you at | 
that time have any specific knowledge of Mr. Jackson's pre- | 
cise role in Chelsea House? 

A Well I heard talk about him from both Norman and 
Steinberg, that he was a lawyer, that he was legal counsel. 

Q Did they tell you that he was active in the day-to- 
day management of the company? 


A No, no, 
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MR. GLASS: I have no further questions. Thank yc4u. 

CROSS-EXAMINATION 

BY MR. FLEMING: 

Q Did Mr. Norman or Mr. Steinberg tell you that Mr. 
Jackson as a director and as a partner in the firm of Royal 
Koegel and Wells had knowledge of the affairs of Chelsea 
House, as alleged in your complaint? 

A That was in my complaint, yes. 

MR. GLASS: Your Honor, I don't believe that is 
what paragraph 36 says. 

MR. FLEMING: "All of the defendants named in this 
paragraph were in effective and complete control of the 
corporate defendant and had knowledge of al its affairs." 


A I couldn't say whether he had knowledge of all the 


eae Sl As Ce 
——_——____ 


affairs or not. I didn't draw up the complaint. My attorney 
por it up, and I went through it, and I presume when he 

brought the suit he sued anybody that might have any bearing 

on the case, and I presume that is the way these legalisms 

are done. 

Q There is another legalism in here, that you were 
informed, told by someone that the stock was going to be 
offered to the public at a price of $7 per share? 


A That is correct. 


Q Mr. Steinberg told you that? 
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mkcg Harris-cross 233 
A Both Mr. Steinberg and Mr. Norman. 
Q This was prior to your entry in the purchasing 
group? 
A That is right. 
MR. FLEMING: May I have just one moment, your 


(Mr. Fleming confers.) 


BY MR. FLEMING: 
Q You did testify that Mr. Oppenheim, according to 
your recollection, told you he did not like the mangement of 
the company, the management was bad ~- words to that effect? 

A Well, he did not say "bad", 

Q Did you so testify? 

A Pardon? 

Q Did you so testify this morning? 

A He would have liked to have gotten a really great 
man like Richard Goodwin who would really bring the company 
up. 

Q Mr. Harris, did you testify this morning that Mr. 


Oppenheim through you criticized the management of the 


company? 
A Just a few minutes ago? 
Q Yes. 
A Yes. 
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MR. FLEMING: I have no further questions. 
MR. GLASS: Thank you, Mr. Harris. 
THE COURT: You are excused. 
(Witness excused.) 


MR. GLASS: The plaintiff calls C. Grant Anderson. 


Gy GoRAwet ANDERSON, called by the plaintiff, 


after having been first duly sworn, testified as 


follows: 


DIRECT EXAMINATION 


BY MR. GLASS: 


MR. GLASS: May I proceed, your Honor? 


THE COURT: Yes, please. 


Where do you reside, Mr. Anderson? 
+ 

I live at 275 Nassau Avenue, Manhasset, New York. 

And what is your profession? 

I am an attorney, a member of the bar of the State 
York. 

And how long have you been practicing your profes- 

I have been practicing since 1965. 

With whom are you associated? 

I am a partner in the firm of Rogers and Wells. 

And how long have you been with Rogers and Wells? 

Since May of 1969. 
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Q And in 1969 Rogers and Wells was known as Royal 
Koegel and Wells, is that not correct? 

A That is right. 

Q And in 1969 were you an associate or a partner? 

A In 1969 I was an associate at the time. 

Q As well as in 1970? 

A That is right. 

Q Did your firm represent Chelsea House Educational 
Communications Inc. in 1969? 

2, It did. 

(QQ And do you recall when you first worked on legal 
matters in connection with Chelsea House? 

A That would have been in May of 1969 when I first 


joined the firm. 


Q And what specifically were you called upon to do? 

A I was called upon to prepare a registration state- 
ment with respect to the prospective offering of Chelsea House 
stock to the public. 

Q Is this a registration statement to be filed with 
the United States Securities and Exchange Commission? 

A That is correct. 

Q And with whom did you primarily work in Chelsea 


House? 


A Well, in the drafting of the registration statement 
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I primarily consulted with Harold Steinberg, who was the 
president of the company. 

o Did you work at all with Mr. Norman? 

A I attended some large meetings at which Mr. Norman 
was present, but primarily it was with MR. Steinberg. 

Q And when you first started to work on the regis- 
tration statement was there an underwriter involved? 

A At that time there was, Herzfeld and Stern. 

Q Did you attend meetings between Chelsea management 
and representatives of the underwriter, if you recall? 

A I recall one meeting involving thoserarties. That 
is about the only meeting I can recall. 

Q Was that in 1969? 

A There was a meeting in 1969, yes. 

Q And was that July, if you recall? 

A Around July of 1969. 

Q Was Stuart Jackson present? 

A Mr. Jackson I don't believe was present for the 
whole meeting. I think he was in and out of the meeting. 

Q Do you recall what was said at that meeting? 

A Well I don't recall the exact lanaguage or state- 
ments that were made but I remember that the upshot of the 
meeting was that Herzfeld and Stern was withdrawing as under- 


writer of the offering. 
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Q Well in addition to yourself did anyone else work 
en the registration statement? 

A From Rogers and Wells only I worked on the prepara- 
tion of the registration statement, although I did consult 
with Mr. Jackson as partner in charge, and I also showed him 
the final draft of the registration statement for his review. 

Q Do you have any knowledge as to the facts and ce 
cumstances under which Mr. Jackson becamsa the secretary and 
a director of Chelsea House? 

A No, I have no direct knowledge. 

Q Did you personally check out management's represen- 
tations in the registration statement? 

A Well, I conducted what I would call a typical due 
diligence review, wherein I familiarized myself completely 
with all of the material contracts that the company had 
entered into. 

I reviewed all of the corporate records, the minute 
books, the charter and the by-laws, and so on; the stock 
record book to see who the stockholders were. 

Then I also interviewed Mr. Steinberg as the chief 
executive officer and had discussions with -- numerous dis- 
cussions with the accountants, Price Waterhouse, 

Q Did you ever discuss the results of what I characte 


ize as your due diligence investigation with Mr. Jackson? 
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A I did not report to him the details of my due 
diligence review because there was nothing that came to my 
attention that would be in any way other than routine. 

Q In other words, there were no problems, is that 
what «vu are saying? 

A There were no problems. 

Q After the Herzfeld and Stern negotiations was 
aborted, Mr. Anderson, did you participate in any other 
discussions with any other underwriters? 

A No, I did not. I did not participate in any dis- 
cussion with any underwriters per se, no. 

Q Well, did you have any discussion with respect to 
any private placement? 


A I did have -- I attended one meeting with Bache and 


“Co. which was at one time proposing to privately place the 


company's securities. 

Q Did Bache and Company agree to participate in the 
private placement, if you recall? 

a My recollectionis that they withdrew at some point 
in January of 1970, I believe. 

Q Was Oppenheim present -- Mr. Oppenheim present at 
that meeting? 

A I believe he was. 

Q When was the next time that you saw him? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


gy Y 8 RB 


136 


mkcg Anderson-direct 239 


A I think the next time that I saw Mr. Oppenheim was 
in March of 1970, at which time he was selling certain of his 
stock -- several thousand of his shares ofstock to another 


i Re ee 
individual, and he had come to my offic@-to—tandle the 
Nek Re tae Ua ; 


ee 


lt aaa 


details of the transfer because we were counsel to the 


ates a 
i =< 


See. en 
company. 
= 
Q And what was your next contact? 
A The next contact that I can recall was in April of 


1970 at the siyaing and closing of the buy-out. 

Q With respect to that Oppenheim sale, did you have 
any discussions with Mr. Jacksen with respect to it? 

A Well, he was the one that first informed me that 
the sale was going to take place, 

Q What did he say to you, if you recall? 

A He said that there was going to be a transaction in 
which Oppenheim was going to sell out his holdings in Chelsea 
House, that Mr. Jackson himself was going to be a participant 
in the sale; that he wanted me to prepare the papers and that 
I should get in touch with Mr. Steinberg with reference to th 
details of the transaction in order that I might draw the 
papers. 

Q Did you call Mr. Steinberg? 

A I did. 


Q And didyou have a conversation with him? 
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A Yes, I did. 

Q Can you tell the Court what the substance of the 
conversation was, if you recall? 

A The substance of the conversation was that there 
was to be a buy-out of Mr. Oppenheim's shares. 

He told me -- I believe he told me the identity of ‘ 
the first group of purchasers and the number of shares which | 
each purchaser was going to purchase, and I think he told me 
that it was going to happen rather quickly and I should get 


in touch with Mr. Oppenheim's lawyer and coordinate the 


details. 
Q Do you recall the name of the lawyer? 
A Mr. Oppenheim's lawyer was Ernest Hammer. 


Q What firm was that? 

A I think at the time he was a partner in the firm of 
Hallisey,Goldber, and Hammer. 

Q Going back a little bit, after the Herzfeld and 
Stern underwriting aborted, and commencing in January of 
1970, up to the date of this stock closing, did any problems 
concerning the financial condition or business future of 
Chelsea House come to your attention in any way? 

A No. 

Q Well, prior to the stock purchase did you see Mr. 


Oppenheim at your office during the month of March? 
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A Yes. 
Q And was that the situation where he came up to see 
you about stock transfer taxes? 

A Yes. 

Q Now in connection with the stock purchase did the 
people buying the Oppenheim shares change from time to time, 
or were there any added? 

A Yes, I believe that the group expanded from the 
original group to include -- I don't know -- four or five 
additional people. 

Q And did you have a conversation with Mr. Hammer, 
Mr. Oppenheim's attorney, with respect to the identity of 
the persons buying the shares? 

A Well, I am sure I must have discussed it with him 


who the people were, although I don't recall any specific 


conversations. 
Q Did you prepare the agreements? 
A Yes. 
Q And did you have any discussion with Mr. Hammer 


about the terms of the agreements? 

A Well, I think basically I prepared the agreements, 
and there is a possibility that he may have brought up certai 
points which he wanted to be included or may have objected to 


certain points that I put in, and to that extent there were 
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: discussij put I don't think it involved anything major. 
3 Q In other words, you did not participate in the 
4 negotiations of the purchase price or the terms of payment? 
5 A That is correct. 
6 Q Did you participate in any discussions between Mr. 
7 Oppenheim and Mr. Hammer and the purchasers of these shares 
. with respect to the terms of the deal? 
° A No. 
10 _9_Was-_there—a—closing schedule for April 7, 1970? 
ll A I am a little hazy on that. I know there was a 
2 signing schedule for April 7, and I believe the contract was 
13 signed on the 7th. 
4 Q In connection with these documents that you pre- 
15 pared did you prepare any .ouing trust agreements with respec 
16 to tiie stock purchasers? 
7 A No. 
18 Q Did you prepare any agreements between the stock 
19 purchasers with respect to the possible sale of the shares 
20 or the use of any proceeds that might be derived from any suc 
21 sale? 
= A No. 
hs Q Is the principal agreement -- withdrawn. 
2A I show you Plaintiff's Exhibit 5 for identification 
ys) 


and ask you if that is a copy of the purchase agreement that 
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was ultimately signed, if you recall (handing)? 

A Yes. 

Q I direct your attention to paragraph number 1 on 


page 2 which apparently says "Seller hereby agrees to sell 


re 
Vidually but not jointly hereby agree to purchase from seller 


that number of shares of Chelsea House "-- is that your 


——— ann 


language? 
A Yes. 
Q And was that your understanding of the terms of the 


deal that each person was acting individually and not jointly 


ee = 


A Yes. 

Q Did anyone ever give you any instructions or any 
information or documentation to lead you to a contrary belief 
that the purchasers were anything other than individual? 

A Definitely not. 

Q Did your firm represent all the purchasers? 

A Well to the extent that I thought about it at the 
time -- and I didn't really give it too much thought -- I 
only considered myself to be representing Mr. Jackson. 

Q By the way, was Mr. Jackson present at either the 
April 7 meeting ~r the April 10 closing? 

A Not to the best “a my recollection, no. 


Q Do you know where he was? 
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A I believe -- I don't know where he was on the 7th. 
I believe on the 10th he was at Rogers and Wells -- at least 
for part of the day. I don't know where he was at the »arti- 
cular time of the closing. 

Q As matter of fact, did you not execute the purchase 
agreement as his attorney in fact? 

xX Yes, I did. 

Q And did you not also execute the two promisory note 
which were given by him as his attorney in fact? 

A Yes. 

Q And was that with the full knowledge of the pur- 
chaser -- of the seller,was it not? 

A Yes. 

Q Mr. Hammer and Mr. Oppenheim were aware of the fact 
that you were signing? 

A Well I mean it is clear from my signature, they 
saw my signature. 

Q Do you recall -- the document you have in front of 
you is not signed. Do you recall the manner in which you 
signed the final document? 

A This is signed. 

Q Oh, this is signed? 

A Yes, “Stuart Jackson by C. Grant Anderson, attorney 


in fact." 
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Q And is that the same way that you signed the pro- 
misory notes? 
A That I don't recall. 


MR. GLASS: Your Honor, at this juncture I would Lik 


to offer Plaintiff's Exhibit 5 into evidence. 

MR. FLEMING: I am sure I have no objection but I 
just want to look at it. 

MR. GLASS: Subject to it being accurate. 

THE COURT: Yes. 

(Plaintiff's Exhibit 5 now marked in evidence.) 
BY MR. GLASS: 

Q Did Mr. Jackson, to your knowledge, participate 
in any other discussions with Mr. Hammer with respect to the 
terms of the agreement you were drawing up? 

A No. 


Q And when was the first time, if ever, that you be- 
came aware that Mr. Oppenheim had written a memorandum in 
March concerning the company and its business affairs? 

A To the best of my recollection I became aware of 
that sometime after Chapter XI proceedings had been filed, 
and after the controversy between the purchasers and Mr. 
Oppenheim had developed, which would be in the summer of 
1970. 


Q No one at Chelsea House prior to that time had 
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ever told you that Mr. Oppenheim had written a critical 


memorandum concerning the business affairs of the company? 


A No. * 

—_— 
| 

Q When was the first time, if ever, that you learn: 


that Mr. Oppenheim had written a letter to Mr. Steinberg 
advising that he was resigning as an officer of the company 
effective in March of 1970? 

A Weli, £ believe that only came to my attention in 
early April, at which time I was preparing the papers for the 
Oppenhim buy-out. 

Q Is there a provision in the wreement where Mr. 
Oppenheim resigned as an officer and director (handing) ? 

A (After examining) ‘here is a section 3(e) which says 
that as a condition to the obligation of the purchasers that 
Mr. Oppenheim "deliver his resignation as an officer and 
director of the Company." 

Q So is it a fact that at the time you drew this 
agreement you were not aware that Mr. Oppenheim had already 
written a letter resigning as an officer of the company? 

A So it would appear. 

Q And is it not also a fact, Mr.Anderson, that 
during this period of January, February and March you were 
the attorney from Rogers and Wells that was working on the 


registration statement; in the months of January, February and 
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March of 1970 you were still working on the Chelsea House 
accounts, were you not? 


A Oh, on the account, yes. 
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MR. GLASS: May we have this document marked as 
Plaintiff's Exhibit 6 for identification. 
(Plaintiff's Exhibit 6 marked for identification.) 
Q Mr. Anderson, I show you what has been marked as 
Plaintiff's Exhibit 6 for identification and ask you if you 
can identify this document? 
A This is a copy of the unanimous consent of stock- 
SD ennai 


holders of Chelsea House, dated June 16, 1969. 


ie 


Q Did you preparéthat-tocament?- 


A Actually I don't believe that I did. 
Was it prepared inhouse? 


It was. 


Q By Mr. Leon Friedman? 


A Inhouse? I am sorry. I believe it was prepared 
in our firm by Bruce R. Tuttle, Jr. 

Q Was it signed by all of the stockholders? 

A It is signed by all of the stockholders who are 
enumerated at the end. 

Q Including Mr. Jack Oppenheim? 

That is correct. 

Q Am I correct in stating that this document was 

signed in lieu of a formal meeting of stockholders? 


A That would be right. 


MR. GLASS: Your Honor, I offer 6 for identificatio 
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in evidence. 
THE COURT: We will give Mr. Fleming a chance to 
read it over and we will adjourn until two o'clock. 


(Luncheon recess taken until 2 p. m.) 
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2 AFTERNOON SESSION 
® 
3 2.00 P.M. 
4 c. G2 2.0 ANDERSON, resumed. 
e 5 MR. FLEMING: Your Honor, we have no objection 
6 | to that document -- I forget the number or the letter. 
% MR. GLASS: No. 6. 
e 8 MR. FLEMING: We have no objection to Plaintiff's 
9 Exhibit 6. 
10 THE COURT: What was it? 
° 11 MR. GLASS: It is a consently all the stock- 
12 holders to issue Mr. Jackson 12,500 shares of stock, signed 
Ps 13 by all the stockholders. 
14 May I have it, sir? 
15 MR. FLEMING: I think I gave it back to you, Mr. 
e 16 Glass. 
17 THE COURT: Was it withdrawn? 
18 MR. FLEMING: No. At the recess I was about 
a 19 to read it -- it was a quarter to one, and I was to read it 
20 during the recess. I have no objection to its admission. 
Ps 21 THECOURT: Just for my own information because 
22 I haven't seen it, is this the original agreementabout 
23 the gift of the stock? 
* °”“ MR. GLASS: No -- oh, that is the transaction 
25 we are talking about, correct, your Honor. 
ae 
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THE COURT: This is not a subsequent gift of 
the stock? 

MR. GLASS: No, your Honor. 

THE COURT: Or payment by way of stock? 

MR. GLASS: No. 

THE COURT: This is what we have been talking 
about before? 

MR. GLASS: Yes. 

MR. FLEMING: The same transaction. 

THE COURT: All right. 

(Plaintiff's Exhibit 6 received in 

evidence.) 

MR. GLASS: In order not to delay -- 

MR. FLEMING: I am sorry, one other matter, your 
Honor: we have subpoenaed Mr. Andrew Norman for testimony, 
if necessary. Mr. Glass represents that he has Mr. 
Anderson, Mr. Jackson and one other witness this afternoon. 

MR. CLASS: No. I said that is the order of 
priority -- we are going to finish with Mr. Anderson, 
then I am going to call Mr. Jackson, and ,erhaps we will 
have one other witness. 

THE COURT: Ail right; you have a subpoena out? 

MR. FLEMING: He is right here, and if your 


Honor could direct him to appear tomorrow -- although there 
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is a possibility that.he might be reached this afternoon, 
but the likelihood is not. 
THE COURT: Well, we will adjourn at 4.30 
today. 
MR. FLEMING: Well, I will call Mr. Norman during 
the recess if I think we can reach him this afternoon. 
THE COURT: Yes. 
DIRECT EXAMINATION CONTINUED 


BY MR. GLASS: 


Q Is it not correct, Mr. Andersun, that the action 


by the stockholders to issue 12,500 shares of stock to Mr. 
Jackson was not done at a formal board meeting but rather 
by unanimous consent of all the stockholders? 
A It was not done at a formal stockholders' meeting 
but rather by unanimous consent of the stockholders. 
MR. GLASS: May I have this document marked 
for identification. 
(Plaint:iff's Exhibit 7 marked for 
identification.) 
BY MR. GLASS: 
Q Mr. Aidnehiiks a show you what has been marked 
as Plaintiff's Exhibit 7 for identification and ask you 
if you can identify this document (handing) ? 
A This is a photocopy of the minutes of a special 
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meeting of the board.6f directors of Chelsea House held on 


June 13, 1969. 


Q And was this a meeting at which Mr. Jackson 
was elected secretary and a director of Chelsea? 
A This is the meeting at which he was elected 


secretary of the meeting. 


Q Was he present -- 

A Rather, of the corporation. 

Q Was he present at the meeting? 

A The minutes say that he was not present at the 
meeting. 

Q The minutes do reflect that house counsel was 
present? | 

A Yes, they do. 

Q And who was house counsel? 

A Leon Friedman. 


MR. GLASS: I offer Plaintiff's Exhibit 7 for 
identification into evidence (handing). 
(Mr. Fleming examines.) 
Q Do you remember whether there was another 


representative of Royal, Koegel at that meeting? 


A The minut: reflect that Bruce R. Tuttle, Jr. 


was present at the meeting. 


Q Who was he? 
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2 A He was at that time an associate, and he is now 
' 3 a partner in the firm of Rogers & Wells. 
4 Q In what department? 
* 5 | A He was in the corporate department. 
6 | Q Was Mr. Jackson in the corporate department, 
7 | if you know? 
* 8 | A No. 
9 | Q He was not or you do not know? 
10 | A He was not in the corporate department. 
, 11 | A Can you tell us in 1969 and up to April 10, 
12 || 1970, what Mr. Jackson did as a member of the firm of Royal, 
nn ~ 
a 13 ai 
14 i “A Yes, he was and is presently primarily a AER TROND 
15 \ MR. FLEMING: I have no objection to Exhibit 7. | 
@ xx 16 — (Plaintiff's Exhibit 7 received in | 
7 evidence.) | 
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Q Mr. Anderson, I believe you testified that 
Plaintiff's Exhibit 7 reflects the presence of Mr. 


Friedman as house counsel at the meeting of the board of 


direct held, is that correct? 
A It does, yes. 
Q Do you know what Mr. Friedman did as house 


counsel in the latter part of 1969 and 1970; what his duties 
were, if you know? 

A Well, to the best of my knowledge Mr. Friedman 
was still house counsel and he did the basic day-to-day 
legal work for Chelsea House. 

Q Do you know if he was a full-time employee? 

A I don't know for sure. I am virtually sure he 


had an office there. 


Q Getting back to Plaintiff's Exhibit 6 in 
evidence, I believe you testified that this was the 
procedure that was used to authorize the issuance cof the 


12,500 shares of Chelsea stock to Mr. Jackson, is that not 


correct? 
A That is correct. 
Q And you included the fact of the issuance of the 


12,500 shares in the various drafts of the registration 
statement that you prepared. did you not? 


A I did. 
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Q I call your attention to what has been received 
in evidence as Plaintiff's Exhibit 3, a draft of the 
Chelsea registration dated June 23, 1969, and in particular 
direct your attention to Item 26 appearing on page 2-l, 
wherein it is stated that "On June 30, 1969, the company 
issued to Messrs. Stuart A. Jack on, Jeffrey Steinberg, 
Leon Friedman and Fred Israel 12,500, 3000, 2000 and 
5939 shares, respectively, of its common stock. Mr. 
Jackson's shares were issued in consideration for his 
agreement to become secretary and director of the company." 

A Right. 

Q * also call your attention to what has been 
received in evidence as Plaintiff's Exhibit 2, and direct 
your attention to the same item in this latter draft which 
I believe is July 29, 1969, on page 2-1, wherein it is 
written: 

"Mr. Jackson's shares were issued in con- 
sideration of his acting as a finder “or the company, but 
since the company has det*rmined to make its offering by 
itself md without underwriter, Mr. Jackson will return 
such shares to ‘ie nidianee* 


Do you recall that? 


A Yes. 


Now, Mr. Anderson, can you tell the Court as 


* 
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the draftsman of the registration statement, at least 
from a legal point of view, the facts an.’ rircumstances 
which gave rise to the revision of Item 26 to reflect 

Mr. Jackson as a finder rather than to receive the shares 
by virtue of his agreement to become a secretary and 
director of the company? 

A Well, the proof of the registration statement 
as is the general practice in our firm was circulated to 
various members of the corporate department. 

Q By the proof are you now referring to what is 
Plaintiff's Exhibit 3 in evidence? 

A Right. In the course of the review, it was 
aecided by certain members of the corporate department 
that the receipt by Mr. Jackson of the 12,500 shares could 
be misconstrued as being received in the capacity as a 
finder and also, about this time, the firm decided to make 
a policy to the effect that members of the firm should not 
hold shares in the company which was about to go public. 

Consenquently, it was decided that Mr. Jackvon 
should return the shares and that the transaction should 
be described in the registration s‘ atement in the most 
cpnservatove fashion which would be to list him as being 
a finder. 


Q Now, did Mr.Jackson direct you to make a change 
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in the registration statement reflecting him as a finder? 
A That particular change in the reyistration 


statement: was phoned in to me by the head of the corporate 


department. 
Q Where were you? 
A I was at the printer. This was the night 


before the registration statement was to be filed and we 


had just about had the whole thing wrapped up when the cal] 


came in. 
Q I take it Mr. Jackson was not at the printer? 
A That is correct. 
Q I believe you testified that the proposed 


underwriting through Herzfeld & Stern was aborted and 
thereafter, on July 29, 1969, this registration statement 
was filed without an underwriter, as a self-underwriting, 
is that correct? 


A That is correct. 


Q After the initial filing with the SEC on July 29, 


did you have anything further to do with this registration 


statement? - 


A Yes. We received a letter of comments from the 


Securities and Exchange Commission some time in the fall of 


<+ <a <7 ec seins 


1959, October or November, I don't remember the exact month. 


ee oun eaten 


eee - 


Mr. Steinberg directed me to prepare a new draft 
ne ee 
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of the registration statement to reflect our responses to 


~ 


this letter of comments and also to update the prospectus 


and I did prepare a subsequent draft tor Mr. Steinberg's 


review and sent it over to Chelsea House and that was the 


extent of my work on the registration statement. 
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6 2 Q Well, did he ever send you back his comments? 

3 A I don't believe that he did. 

4 Q And was an amendment to the initial registration 
e 5 statement ever filed? 

6 A No, it wasn't. 

7 | Q Now following your we « on the responses to the 
© 8 Securities and Exchange Commission letter of comment in 

9 | October, or the fall, as you put it, of 1969, did you 
e 10 || thereafter do any other work on an underwriting for 

11 Chelsea or -- for Chelsea. 

12 A No. 
& 13 | Q So that am I correct in stating that the last 

14 work that you did in connection with an underwriting for 

15 Chelsea was the work that you did in the fall of 1965 in 
° 16 responding to the letter of comment? 

17 A Well, that is correct so far as the revision of 
e 18 the prospectus would go. 

19 Q To your knowledge did any other member of the 

a corporate department of Royal, Koegel work on a Chelsea 
7 21 registration statement after you prepared those responses? 

22 A No. 

23 Q After you finished your work on the SEC responses, ~ 
° 2A did you as an associate in the corporate department of 

25 Royal, Koegel continue to service the Chelsea account? 
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A I was the person at the firm who was responsible 
for servicing the account. during that period, yes. . 

Q Now getting back again to the sale of the 
Oppenheim stock, did anyone ever discuss with you why 
Mr. Oppenheim was selling his stock prior to the closing? 

A Well, I cannot recall any specific conver- 
sations, but I believe that Harold Steinberg had told me 
that the reason that the sale was going to take place was 
that Mr. Oppenheim was generally making himself a nuisance 
with respect to the conduct of the business of the firm, 
of C’2lsea House, ostensibly or inferentially for the 


purpose of having himself bought out. 


Ww: 3s, your Honor. 
CROSS EXAMINATION 
BY MR. FLEMING: 

Q Mr. Anderson, when did ycu become a member of 
the Rogers & Wells firm? 

A October 1, 1573. 

Q So that during all that period of time about 
which you have ‘iain testimony, of course you were an 
associate of that firm. 

A That is correct. 


Q You testified about attending a meeting in late 
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1969 or early 1970 with. representatives of Bache & Company 
having to do with a possibile private placement or under- 
writing of some sort; do you recall that testimony? 

A Private placement, correct. 

Q Am.I- correct that Mr. Jackson was scheduled to 
go to that meeting and could not? 

A I believe he asked me to attend because he could 
not attend. 

Q In other words, Jackson was aware of it and was 
acheduled to go but could not and asked you to go in his 
place? 

A When you say "scheduled to go," I am not sure 
but I am sure if he would have been able to go he would have 


gone. He asked me to go. 


Q He asked you to go? 
A Yes. 
Q When you say you are sure if he would have been 


able to go he would have gone, do you mean by that that the 
efforts of Chelsea House to raise money was something which 


was of interest to Mr. Jackson? 


A Well, he was the partner in charge of the account 


and he would -Waturaélly have attended any important meeting. 
- i Ries A ae Sica . is 
Q And you would include important meetings, in 


your experience, at least, on this account, a meeting with 
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respect to the underwriters' sources-ef-capital? 

A Yes. 

Q Am i correct that Chelsea House during the 
period of time when you were associate working on the 
account was engaged in fairly repetitive attempts to seek 
outside capital? Is that a fair statement? 

A To the best of my recollection I only got into 
this situation in May of 1969, at which point Herzfeld & 
Stern was already in the picture. 

Q I am directing your attention to the period 
beginning then up to thetime that it entered into C..apter 
XI. 

A I was not generally awere of any attempts to 


raise capital other than with Bache & Company and E.L. 


Aron's transactions. There may have been others, but I 


am not personally aware of them. 


—— Seal 


Q< Well, that is Herzfeld & Stern, is that correct? 


A Yes. 
Q And Bache & Company? ; 
A Yes. 
Q And E.L. Aron? 
Correct. 


4 Am I correct that E.L. Aron was the last of those 


attempts? 
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A That is correct. 
Q So that that postdated Bache's withdrawal some 


time either a’. the end of 1969 or the beginning of 1970? 
A It postdated Bache's withdrawal, that is correci. 
Q What work did you do in connection with E.L. 
Aron’s offering, or whatever it was supposed to be? 
A The only thing I did, I believe, was either 
to prepare or to review a proposed letter of intent. 
Q Tell me, were you familiar at all with a potential 


underwriting or private placement tnrough Herbert Young & 


Company? 
A No. 
Q You were never told that? 
aes 
Q nn neues refer back to Mr. Jackson after the 


meeting that Bache, that is, the end of 1969 o.«w early 


1970, that Bache had withdrawn from any further negotiations? 


A I think I told him that the deal had aborted. 
Q The deal had aborted? 

A Yes. 

Q That the money would not be raised through 


Bache's efforts. 
A Yes. 


Did you give him the reason why it had withdrawn - 
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why Bache had withdrawn? 
j 
A I don't recall having told him the reason. 
Q Was the reason that the year-end figures, were 


made available by the company, showed that it suffered a 


loss forthe year-end October 31, 1969? 

A The reason as I got it was that the financial 
statements were exhibited to their staff and they decided 
on the basis of the financial statements this was a deal 
which they would not be able to place. 


Q And I take it you reported that back to Mr. Jackson 


A i—probabty did. 
Q He was the partner. 


A Yes, I told him they wouldn't do the deal. I 


don't recall that I told him the exact reason. 


Q Did he ask you why? 

A No. 

Q Was it his practice to inquire in that regard? 

A I guess he usually would ask. 

Q is it your best recollection or not that you told 


| Mr. Jackson why Bache was withdrawing from the deal? 


A I can only guess. I would guess that I probably 
told him. 
( 
| Q Now, was any corporate partner of the firm assigned 


to the Chelsea House account? 


- 
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2 A No. 
® 
3 Q Can you tell me, was it the practice of Royal, 
4 Koegel not to have a corporate partner in charge of 
e 5 registration, or was it the practice to have in most 
6 instances? 
7 A I would say that there was no policy. 


e 8 Q Now, did Mr. Jackson tell you when he told you 
to go over and work on the purchase agreements in 1970, 
did he tell you that Mr. Oppenheim had resigned? 


No. 


A 


12 Q By the way. did you testify that -- well, I wil) 


withdraw it. 
Did you bill -- did you keep your time as a 


lawyer which you spent in preparation of documents and in 


other respects in connection with the buy-out of Oppenheim? 
7 A Did I keep diaries? 
18 Q Did you keep time sheets? 


Yes. 


A 


Q And were those time sheets charged to Chelsea 


House? 


A I believe my entry was to Chelsea House, yes. 
Q I asked that because, did you testify that it 


was your understanding that you were representing only Mr. 


# 
Rg & 8B RB 


Jackson? 
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A That was my understanding. 
Q But you did keep time sheets to show? 
A Yes, I did, because I assumed, having no other 


instructions, that everything would be sorted out by our 
accounting department, and so on. 1 had no other in- 
struction to whom to bill it, so I just lumped it all in 


under that particular category. 


19) Whatever reason you billed your time to Chelsea 
Ho’ 2 
A I filled out. my time records in that fashion. 


XY was not in charge of billing time. 

Q I am sorry, you are quite right. You filled out 
your time records on the time spent and charged tne time to 
Chelsea House, whoever made the bill. 

A That is correct. 

Q Do you know why the incident with regard to the 
12,500 shares was not disclosed in Part 1 of the registration 


statement, which is commonly known as the prospectus part? 


A Because the transaction had been rescinded. 

Q I am talking about in the original draft. 

A In the oatdeuad draft? I think it had been. 

Q It was in both Part 1 and Part 2 of the original 
draft? 

A I believe so, yes. 


ee 
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2 MR. FLEMING: Thank you. 
. 3 May 1 have just a moment, your Honor? 
4 (Mr. Fleming conferred.) 
. 5 MR. FLEMING: I have nothing further. 
6 THE COURT: Where would that be found? I don't 
1 seem to fird it. 
» 8 THE WITNESS: Towards the end. 
9 MR. GLASS: Yes, your Honor, if I may respect- 
10 fully call your Honor's attention to Plaintiff's Exhibit 3 
° il in evidence, page 15, you wiil note in the printed part 
12 a statement to the effect that Mr. Jackson was just issued 
> 13 12,500 shares of common stock in consideration of his 
14 agreement to serve as secretary of the company. 
15 THE cou’™’': Is that Exhibit C? 
» 16 MR. GLASS: This is Plaintiff's Exhibit 3. 
17 MR. FLEMING: Our Exhibit C would be the 
18 prospectus, the final prospectus. 
, 19 THE COURT: Yes. 
20 MR. FLEMING: I take it that Plaintiff's Exhibit 
® 21 3 is the preliminary draft of both Part 1 and Part 2 of 
2 the registration statement? 
3 MR. GLASS: That is correct. 
* ~~ THE COURT: All right. 
25 MR. GLASS: I have no further questions of this 
® 
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witness, your Honor. 


(Witness excused.) 
MR. GLASS: May I proceed, your Honor? 
THE COURT: Yes... 


MR. GLASS: The plaintiff calls Stuart Jackson. 


STUART A. JACKSON, called as a witness 


in his own behalf, being first duly sworn, 


testified as follows: 


DIRECT EXAMINATION 


BY MR. 


Q 


A 


Q 


A 


GLASS : 
Mr. Jackson,where do you reside? 
Old House Lane, Sands Radek New York. 
And what is your occupation, sir? 


I am an attorney, a member of the Bar of the State 


of New York. 


Q And how long have you been practicing your 
profession? 

A Since 1958. 

Q And with what firm are you associated? 

A I am with the firm of Rogers & Wells. 

Q In 1969 was Rogers & Wells known by a different 
name? 

A At that time it was Royal, Koegel & Wells. 

Q And were you associated with the firm in 1969 
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2 | and 1970? | 
& 
3 | A I was. | 
4 | Q Did your firm represent Chelsea House Education | 
e 5 | Communications,Inc. in 1969? 
6 | A It did. | 
7 Q And do you recall when this representation com- | 
& 8 | menced? | 
9 | A Some time in tne vicinity of April, 1969. | 
10 | Q Who retained your firm to represent Chelsea | 
’ ll | HUise, and what were the circumstances? | 
12 1 A We were retained at that time ly Harold Steinbera 
e 13 who was then servir-gz as the president. | 
14 I was introduced to Mr. Steinberg ly Mr. ae } 
15 | son, Jeffrey. 
o 16 || I had been introduced to Jeffrey by his partner. | 
a Stephen Wise, who was also connected -- turned out to be 
18 connected with Chelsea House, and I had been introduced to 
o Stephen Wise by one of our clients, a Mr. Charles Maybruck, | 
| who was an investment banker. 
@ 21 Q Mr. Jackson, what was the nature of your retaine. 
2 | from Chelsea? 
23 B We were asked if we would consider being retained |, 
2 | to assist Chelsea House in its preparation for a public 
25 offering. ce 
) 
@ 
| ache rosin agen apheegrny~ “hla 
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Q Did your retainer include finding an underwriter 
for Chelsea House? 

A No, it did not. 

Q Did you nevertheless introduce the company to 
an underwriter? 

A Yes. Some time after we were retained, I believes 


it was Mr. Steinberg indicated to me that he had thus far 


a ee ace ens ee ee - 


been unsuccessfv! in persuading an “underwriter to come ‘Suaead 


ee ~ —— 


and make the kind of commitment that he th ight Chelsea 
House was entitled ta... 
a ais 


He asked me aaaneall there was anything that I 


— 


could do to anki. tic cea 


I had two neighbers in Sands Point who were in 
the investment: banking busines. During one of our train 
rides home I advised them of the fact that there was a littiec 
company in the publis ing business that was interested and 
would they be interested in finding out more about the | 


company. 
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Q Who did you talk to? 

A Well, I talked to a fellow by the name of Alan 
Brenits. 

Q Who was ke connected with? 

A He was a partner of Herzfeld& Stern. 

Q And what did you do as a result of your con- 


versationswith Mr. Brenitz? 

AK Mr. Brenits asked if I could secure for him some 
literature about Chelsea House. I asked Mr. Steinberg to 
make up a folder of paraphernalia,which he did, and I had 
it transmitted to me and I had sent it down to Mr. Brenits' 
office. 

Q As a result of the delivery of this literature, 
did there come a time when representatives of Chelsea House 
and the investment banking firm of Herzfeld & Stern took 
place? 

A Yes. There was a meeting following the 


receipt of the material by Mr. Brenits. 


Q Were you present at that meeting? 

A I believe I was. 

Q Can you tell us what happened? 

A Well, as I recall the meeting, Mr. Brenits 


appeared with a fellow who was then in the underwriting 


department of his firn. His, firm was not solely under- 
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writing, they were investment bankers, and there was a 


~~ 


question and answer session between Mr. Brenits and his 


associate and the representatives of Chelsea House in an 


effort to define from them what it was they had been doing. 


ee: sestnilhciaiscapvelebiaiadeted 


what their mares stent and exyene to bring the 


ete 


underwriters up to date as to what was babii on in the late 


spring and early summer of 1969, 


et oe. 


OO, A OE ee 


Q Were there subsequent meetings? 

A Well, there may have been. I recall at least 
one meeting at which I was present. 

Q Can you tell the Court approximately when that 
took place? 

A Well, ™ believe that that took place terribiy 
close to the end of July, 1969, at which the underwriter 
indicate,said that the market conditions were such that 


E , a a ee cat dees Seer 
in their opiaion, the unde.writer's opinion, the stock 


pga On 


— 


ia —-~ 


could not be sold at $9 or $10, whichever price was then 

under discussion, whichever price the underwriter and 

Chelsea House had talked about without my being present. 
They saie@ that they theught perhaps they could 


Ee 
do the deal cu a firm commitment basis Sr seven or seven 
- natal 


and a half dollars. 
Q Mr. Jackson, do you know who in addition to 


the vepresentatives of Herzfeld & Stern were present at 
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this meeting? 


A Well, I believe there were present Mr. Steinbery, 


Mr. Norman, Mr. Hector, Mr. Oppenheim -- 

Q The defendant? 

A Yes, and I believe there was also present Mr. 
Friedman and maybe Mr. Fred Israel, but I am not sure. 

Q What was the response of Chelsea House manageme!:t 
to the suggestion of Herzfeld & Stern that the offering 
price for their shares be $7 or $7.50? 

A My best recollection is that they were very 
disappointed ir the fact that Herzfeld & Stern thought that 
their company -- that the management was disappointed that 
Herzfeld & Stern thought that their company was only worth 
$7 or $7.50 on the market. 

Q Did there come a time in June of 1969 when you 
were elected secretary and a director of Chelsea House? 

A Yes, that happened, as I am now refreshed, 
exactly at a meeting at which I did not attend on June 13, 
1969. 

Q Can you tell the Court the circumstances under 
which you agreed to be the secretary and director of the 
company? 

A Well, as the progress on the underwriting moved 


along Mr. Steinberg communicated with me and told me that 
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he had discussed with management the possibility of asking 
me to join the board and to become secretary. 

He indicated that while he recognized I was 
very busy and would not have time for a company as small 
as his, he said that he would consider, the management 
would consider it a privilege if I would join them as a 
secretary. 

He thought it would enhance the possibility of 
their undertaking this public offering. 

Q What did you say in response to that comment 
of Mr. Sternberg's asking you to come aboard? 

A Of course I indicated that I was flattered by 
the suggestion that I might lend any weight to the possi- 
bility of going public, but I told him that if I did under- 
take the responsibility of becoming a director and secretary 
that he would have to understand that I could not become 
involved at all in the management of the company, period. 

And that I would like to take the position that 
Mr. Schlesinger then enjoyed, purely an outside director, 
though unlike Mr. Schlesinger I would not ne in a position 
of contributing any editorial work. 

Q Did Mr. Steinberg agree to those conditions? 

A He told me he would get back to me and he said 


that he had discussed the matter with management and they 
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were still desirous .f having me join the board and become 


a secretary, eve: though I would not be participating in 


ee ee e+ 


the activities of the company. 


co ee ee eer = 


Q Subsequent to that conversation, did you or 


did you not participate in the day-to-day operations of 


the company? 


A I did not participate in the slightest. 
Q Who in your firm worked on the company registra- 


tion statement? 

A Well, initially Bruce Tuttle, Jr., a young man 
in the corporate department, was assigned the task bv the 
corporate department. 


When I got the account I asked the corporate 


department for appropriate people to service the account. 


Mr. Tuttle was assigned that job. 


Thereafter, Grant Anderson joined the firm coming 


from another large firm downtown; and he then joined the 
__——_—— 
team with Mr. Tuttle. 
Q To your knowledge, what did Mr. Anderson do? 
A Anderson was then charged primarily vith handling 


the registration statement and Mr. Tuttle took on handling 
such other corporate problems as might arise. 
Q Now, did you have anything to do with the drafting 


of the registration statement? — 
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A I did not. 

Q You signed it, did you not, *s secretary and 
director? “y 

A Yes, I did. 

Q Did you read it before you signed it? 

— --- parrot Gate 

A I read it very carefully before I signed it. 

Q Did you make any comments? 

A I am sure I did. 

Q Did you transmit those comments to Mr. Anderson? 

A I am sure I did. 

Q Did you personally check out the representations 
contained in the registratic1 statement? 

A No, tdtd@n"t. I relied completely on the due 


diligence which I assumed had been accomplished by members 


of the corporate dev:*ri nent. 


Q Of your 
A Of my firm. 
Q Let me go back to one point. 


In addition to your having this conversation with 
Mr. Steinberg relative to retaining your firm and sub- 
sequently your becoming a secretary and director, did ycu 
have any discussion with him rela‘ ive to the selection of 
an accounting firm to work on the registration state- 


ment? 
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2 A Yes. When we were first engaged there appeare 
® 3 to be a lack of appreciation by management as to exactly 
4 what was invelved in ~>ing public. 
e 5 Although 1 °-'as not in the corporate department 
® I was knowledgeable, having grown up with the firm's 
7 training program, and I had litigated various cases 
* 8 involving these areas so I knew a lot about it and dis- 
8 cussed what the various responsibilities were and what 
10 they ought to do to facilitate the registration state- 
” u ment. 
2 12 I suggested to Mr. Steinberg that he get an 
© 13 accountant of good reputation, really impeccable. He coid 
14 me he had been undertaking to get an accountant and I 
15 believe he said at the time he had negotiated with Arthur 
e# 16 Andersen & Company. SST eae 
17 Some time thereafter Mr. Steinberg reported to ne 
18 that he was unable to make a deal with Arthur Anderson and 
id 19 asked me whether there was any way that I covid assist him. 
20 Q Did you offer any assistance? 
e 21 A I did not. However, about several weeks 
we after he had spoken to me I took a plane trip to Mexico 
23 and completely by accident seated next to me was the 
ee 2A manaciing partner of Price Waterhouse, and as it is a four 
25 and a half or five-hour trip, we talked about this and that 
8 


v 
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and he talked about the state of business. 


Then I asked whether or not it was Price 


Waterhouse's policy to undertake to represent people as 
small as Chelsea House. 


He said that from time to time they do, it 


depends upon the nature of the people and if I cared to, 
to give him the name of the company, he would assign someon 
to make the contact. 

I assumed that thereafter he did. I let him 
have the name, = am sure, and thereafter he called or some- 
body in his office callei and some time thereafter I received 
word frown Mr. Steinberg that he had heard from Price Water- 
house and they had successfully negotiated for Price Water- 
house undertaking the financials for Chelsea House. 

That was my sole effort, completely by accident. 

Q I believe earlier you testified that the Herzfeld 


& Stern proposed underwriting on kehalf of Chelsea House 


——— en 
ee 


was aborted and following the decision of Chelsea's 
management not to go along with Herzfeld & Stern, what if 


anything did you have to do with Chelsea House? 


A Well -- 
Q Taking you back to July 29 of 1969. 
A After the underwriting aborted with regard to 


Herzfeld & Stern, a decision had to be made as to what, if 
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anything, should be done with the fact that the registration 
statement had all been but wrapped up and ready *o go. 
A decision was made that atter consultation 


with people in my corporate cepartment, that a self- 


® 


17 


18 


— 


underwriting would be appropriate in order to save all the 


LS SSCA LOOT D — 


effort that the company had put forth. 


A LALO AN 


: — 


I directed Mr. Anderson to do what was necessary 


to effectthis self-underwriting. 


Thereafter my best recollection is that I had 


not:.ing to do with Chelsea House until August, a month 
later, when I believe I again had occasion, which now 
escapes me, to review the self-underwriting, I believe 


aniticpating the letter of comments by October. 


Again, I had nothing to do with the company for 


another month or so and then I remember again calling upon 


Mr. Anderson in Octcber, the letter of comments from the 


SEC came. 


Mr. Anderson discussed the letter of cc™ments 


with me. As a matter of fact, I am sure that the cover 


zm F&F 8B B 


of the registration stetement designates me as the recipient | 
of communications of this sort sad I am sure that the letter 
of comments in the ordinary fashion would have been addressed 
to Che)sea House, copy to me personally. 


I am sure I got and gave it to Mr. Anderson and 
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I told him to communicate with Mr. Steinberg and then that 
was the extent of my communication. 

At the same time I believe that Chelsea House 
was in litigation with an outfit by the name of Video 
Film. It had something to do with a hreach of contract 
arising out of the purchase of a film library, as I recall, 
and I was undertaking representing, personally representing 
Chelsea in that regard. 

Q Did there come a time in November of 1969 when 
you met with any member of the management of Chelsea and 
another underwriter? 

A. ee I believe that inthvember I met with a 
fellow whose name is Herbert Levine. Mr. Levine was the 
managing partner of Herbert Young & Company. Herbert Young 
& Company was a small over-the-counter house that was in- 
troducei to Chelsea House by Charles Maybruck. 

Q You did not introduce the company to Chelsea? 

A I did not. As a matter of fact, I remember "r. 
Maybruck indicating to me because he was my client, that 
he wanted to be protected because he was seeking a finder's 
fee of some sort because he introduced Herbert Young & 
Company to Chelsea House. 

I recall two meetings and I don't know, cbviously 


nothing came of it, but there.was some discussion about 
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what the company was doing and so on and so forth. That 
apni (8 ST 
was in November of 1969. 


ent ee 


Q Following the filing of the registration 
statement in July of 1969, through to the end of the year, 
did Chelsea House furnish you with any reports concerning 
financial information about the company? 

A No, they did not. 

Q Did Chelsea House prepare for its own internal 
use any balance sheet or profit and loss statemant during 
that period? 

A To my knowledge they did not prepare any such 
documents at any time. | 

Q After your meeting in November, did you have any 
further contact with anybody in Chelsea House? 

A Well, my recollection has been refreshed to the 
extent that I believe I had a telephone call or meeting with 
Leon Friedman, who was the house counsel. | 

Q When was that? 

A Some time in early December, about some legal 
matter, the exact nature of which escapes me. 

Q Let us go into January, February and March of 
1970. 

What, if any, was the extent of your mntact with 


Chelsea House or any members of its msznagement? Let us 
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take Mr. Steinberg first. 
Did you talk to Mr. Steinberg during the months 
of January, February and March? 
A Yes, I did. 
Q Can you tell the Court whether you had contact 


with him in the month of January? 


A Yes,I did. 

Q And February? 

A Yes, I did. 

Q And March? 

A Yes, I did. 

Q Can you tell us whether those contacts were in 


person or on the telephone? 

A I believe they were in person. 

Q Did you have conversations with him with respect. 
to Chelsea House during that period? 

A Yes, I did. 

Q Can you tell the Court what was said or the sub- 
stance of it if you don't recail the exact words? 

A Well, in the month of January I was talking to 
Mr. Steinberg about his proposed meeting with Bache & 
Company. There was some discussion, as I recall it, 
about a small private placement being considered. I had 


not participated in any documentation or negotiations leading 
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up to Bache. I believe that they had been introduced by 
Mr. Norman or Mr. Oppenheim. 

In any event, I knew about it and I was talking 
to Mr.Steinberg about the nature of the presentation he 
planned to make to Bache. 

Q What did you say to him? 

A I asked Mr.Steinberg hcy things were going for 
the particular perio’! which was then under consideration 
by Bache. 

I believe the meeting had been delayed throug 
December to enable Price Waterhouse to complete the finan- 
cials for October, 1969, and everyone was waiting the 1969 
financials so that the meeting could take place. 


I asked Mr.Steinberg how things were going, 


how soon he expected the o be finished. Did he plan 
2 ST a a 
to ask the audit te the financials and so on and 


so forth. 
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Q Now, what did he tell you? 
A He told me that he was optimistic about the 


results for the year ended 1969. 

He told me that he had done everything that he 
possibly could to expedite the completion of the financials, 
and that he expected that they surely would be ready before 
the end of January, by which time he hoped to have the meet~- 
ing. 

Q And did there -ome a time when you received the 
October 31, 1969, certified financial statements? 

A Yes. I now recall that I did. I wasn't onite 
sure some time ago, but upon checking my files I find that 
indeed I had received a copy of this, a letter of trans- 
mittal and a copy of those October, 1969, financials. 

Q And following that -- do you know when you 
received them? 

A I would say my best guess would be shortly after 
they were dated -- that is, sometime towards the end of 
January, 1969 -- I am sorry, 1970. 

QO Following your receipt of the October 31, 1969, 
financial statements did you look at them? 

A Of course. 

Q And after you looked at them did you subsequently 


have a conversation with Mr. Steinberg or any other member 
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of management? | 
A I am not sure that I did or did not. | 

QO Well, did you discuss at all subsequent to your | 


receipt of those financial statements the business affairs 
of Chelsea with Mr. Steinberg, or any other member of 


management? 


A Well, yes, I discussed with mr. Steinberg the | 
necessity of continuing Price Waterhot.se to turn out as 
late as current financials as they possibly could subsequeit 


to October, 1969. 


| 

Q This is in February you are asking for updated 
financials? 
A That is correct. | 


Q Did you ask him about anything that happened afces| 


October 3lst to the company in terms of its businesss or its 


prospects? | 
A No. Of course I was conversant with the regis- | 
tra*ion statement that had been filed, which indicated that | 
income for the buik of the first six wonths was attrib): ab.> 
te the Sears, Roebuck catalog. I had assumed that the 
Sears, kc ebuck catalog could not continue forever, and to 


the extent that the company siiowed for the year ending 


1969 a 30-odd thousand dollar loss, I did not think anythii., 


about it. 
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Q Well, did Mr. Steinberg ccmment to you on how 
business was going? 
A Steinberg told me in connection with my request 


of him as to how things were going that things were going 


On each of the occasicns IL asked him about 


just great. 
how things are going he said, "The cumpany will be profitabl 
for this current year" -- that would be the year ending 
October, 1970 -- that the company was i.aking company, and 
while I did not inquire and he aid nci tell me about any 
or specific project that he had in mind, he used general 
terms such as reference works of movi.1.j along -- the 

University-At-Lerge is starting to seli, and the History 
Machine is fantastic. %f course I kuew the identity of 
the product of Chelsea House because wiien I was introduced | 
to the company initially they gave me a kind of a tour of 


the business, to demonstrate to me what their products wer. 


in an effort to induce Roger & Wells, or Royal, Koegel, 


to represent them, to show that they vere not fly-by night 


that they really had things that were selling. 


In addition, of course Mit. Anderson went over 


the registration statement is replete with a 


there, 29 


descripticn of the products. So when he said to me the 
History Mechine or the University-Ac-Large is selling, 


I understood what he meant, although I did not understand 
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the items that made up the different categories. 

Q Did you talk to Steinberg in March of 1970 
relevant to the’financing of the compary? 

A Yes. 

Q And did you discuss the Lusiness of the company 
in those conversations? 

A Yes. I asked him whether Price Waterhouse was 
going to be able to turn out a first-quarter unaudited, 
and he indicated that he thought the Lest thing that ‘ ice 
Waterhouse would be able to do would te to turn out an 
April 30th financial, and I asked Mr. steinberg how things 
were going generally, and he said, "Sv.uart, things are fin. 


We are going to make money this year," and so ona@md so 


forth. 
Q Now -- 
A I will say this, Mr. Steiiberg never indicated 


the remotest possibility of things not being great. 

Q Did you talk to Mr. Norman at all during this 
period, do you recall? 

A I don't have any recolleciiun. of having talked 1. 
Mr. Norman, a nieaein I don't say tha. Mr. Norman did not 
call me about some legal problem, or tiiat I did not call 


Mr. Norman, perhaps in connection witi: the Video Fi.71 


case. He may have been the contact wan, the one who was 
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in charge of purchasing the library. 

I just do not know, but as far as those things 
which I have described, my contact was solely with Mr. 
Steinberg. 

@) Now let us get to March ayain. 

Did you have any conversation in March of 1970 

with any other member of management otner than Steinberg 


or Norman? 


A I don't think so. 
Q How about Mr. Oppenheim? 
A In Mareh, yes, I did. I tad a meeting with Mr. 


Oppenheim in my office in March. 
Q And when did that take place? 


A Well, I thought it was in the middle of March. 


I believe I heard the date March 13th as the date selected 


some time in the middle of March. r don't remember the 


exact date but it was some time in the middle of March. 


ce) Was anybody else present? 
A Nobody else was present. 
Q Can you tell me the circumsterces under which thi: 


meeting came about? 
A I don't really know. it received a call from 
my secretary saying that Mr. Jack Oppenheim wanted to see 


me. I did not know at the time that he was right there 
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outside of my office, or downstairs some place, and I said 
all right, I happened to be there, and the next thing I 


know Mr. Oppenheim walked in. 


Q And did you have a conversation with Mr. 
Oppenheim? 

A I did. 

Q What did he say to you, it you recall? 

A Mr. Oppenheim said to me that he was frustrated 


artistically by Harold Steinberg; that he, Mr. Oppenheim, 
had great ideas for the development of Chelsea House for 
the work product, but that everytime he, Mr. Oppenheim, 
suggested anything Mr. Steinberg would throw it in the 
basket, paid no attention to him whatsvever, and he asked 
my assistance in speaking to Mr. Steinberg in order that 
that which Mr. Oppenheim felt he had co contribute would 
be received by Mr. Steinberg in that jight. 

Q What was your response? 

A Well, I told Mr. Oppenheim that I knew absolutely 
nothing about the business, I did noc know the nature of 
his problem with Mr. Steinberg but that I was willing to 
assist him to the extent of speaking to Andy Norman. 

I told Mr. Oppenheim that I had a great regard for Mr. 
Norman's ability -- at this time I wanted to know that I 


looked at the company as having four editorial contributor: 
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2 They were Mr. Hector, who was the chairman, Mr. Steinberg, 
& 
3 Mr. Oppenheim and Mr. Norman -- and they were four very 
4 | intelligent, creative people. And I told Mr. Oppenheim 
ae 5 | that I had a great regard for Mr. Norinan and if he would 
6 | have Mr. Norman call me I would be happy to talk to Mr. 
7 | Norman but I would not call Mr. Norman first -- I did not 
e 8 | want to intercede in the affairs, in the problem of 
9 | management, and, as I recall it, Mr. vppenheimsaid that 
10 || he would try to get Mr. Norman to call me so I would see 
6 | 
11 | what help I could be to him. 
2 12 | Q Now in the course of your ccaversation with Mr. 
& i Oppenheim was there any discussion about Chelsea -~ other | 
14 || discussion about Chelsea House or menbers of its management ? 
15 || Was the business of the company discussed at all? 
e 16 || A In a sense. 
17 Q Well, can you tell the Cou:t in what sense? 
° 18 | A Right. Mr. Oppenheim and 1 discussed -- bear in | 
19 mind this was a relatively brief meeting -- a variety of | 
20 projects which Chelsea House was then undertaking. | 
e 21 We talked about The History Machine, the work oft ! 
22 the cenaeircianeiiins film effort. 


I believe he told me there were two or three 


films -- three or four films that were in process. He 


described to me generally reference books that were in 
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process, trade books that were in process, although I 
did not quite appreciate the distinction between trade bool.s 
and reference books at that time, and it was disturbed by 
the fact that the company could do so well with conflict 
between he and Mr. Steinberg, and if he had the opportunity 
to lend his artistic bent to this company it would really 
be somethina. 

Q Anything else that you can recall? 

A No, other than, as I said, I asked Mr. Oppenhei.. 
to have Mr. Norman call me. 

We talked very briefly about the projects which 

I have described. 

Q Let me ask you this question, Mr. Jackson, in 
that meeting at your office on March 13 of 1970 did Mr. 


Oppenheim at that time tell you that he had written a lette. 


to the company in February resigning as an officer of the 
company, effective in March? 

A Oh, no, I had no idea that Mr. Oppenheim had 
resigned. As a matter of fact, untii | would say two week: 
ago when I reviewed some of the docur?ats in this case and 
learned that he may indeed have sent a letter resigning as 
of March. 

Q At that meeting with Mr. Oppenheim did he ever 
tell you that in January of that same year he had attempted | 


} 
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2 to dispose of all of his stock in Chelsea House? 
© 

3 A He did not, and I did not know. 

4 Q In your meeting with Mr. Oppenheim did he ever 
* 5 | tell you that Chelsea House was going through a period -- 

6 || in words or substance that Chelsea Huuse was going through 

a ee period in which the question of its very survival was at 
Ld 8 gtake? 

9 A He did not. 

10 | Q In the course of your discussion with Mr. Oppenheim 
” 11 | did he tell you that Chelsea House was in a state of 

12 | emergency? 
@ 13 || A He did not. 

14 || Q Or that presently the ship was without an 

15 | effective plan to meet that emergency? 
& 16 || A He did not. 

17 Q In words or substance did Mr. Oppenheim ever 

18 || tell you on March 13, 1970, that the current liabilities 
4 19 exceeded the current assets or liquid assets of the company 

20 || by a half a million dollars or more? 
* 21 A He did not. 

22 Q Did he ever discuss with you, inwords or sub- 

23 stance, at your meeting which took place in March of 1970 
e 2A the fact that Random House was advancing money to Chelsea 

25 and that the only way that Chelsea could continue to survive 
& 


SOUTHERN DISTRICT COURT REPORTERS, u-S. COURTHOUSE 
FOLEY SOUARE, NEW YORK, N.Y. CO 7 4580 


2 = SB 


191 


kp Jackson-direct 293 | 
was by submitting the titles of trade books to Random House : 


so that they could continue to get moive advances? 


A He did not. 
Q Did he ever tell you that the Buck Rogers -- at 
that meeting, in words or substance, that the Buck Rogers 


project was completely mismanaged and that the company did 
not discover that on this project it was not making a profit 


but rather a loss of a quarter of a quarier of a million 


dollars? | 
A He did not. 
Q Did he tell you that despite known losses to the 
management they continued to go into tle very same type of 


projects which could lead to nothing eise except further. 


losses? 
A He did not. 
Q In words or substance? 
A No. 


Q Did Mr. %ppenheim ever advise you in that meeting 
in which he discussed his artistic ability and the great 
projects of the company the fact that tiie publicity depart- 
ment of Chelsea House ran costly ads for books that weren't 
even published? 

A He did not. 


Q Did he ever tell you that management continued to 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE NEW YORK, N.Y co 7 4560 


3] 


~] 


JACK SON“GQITCECT/SCI OSS 


192 


kp Jackson-direct 294 
add books to ¢ i~ list of publications which they had not 
costed out, for jtich they had no profit projections and 
could not predict whether they would have a profit or loss 
A He did not. 
0 Did he ever tell you that due to a -- in words 


or substance, that due to an overemphasis in their trade 


book aspect they had not paid attention to their multi- 
book reference works in which area they could have made a 
profit of $150,000? 

A He did not. 

Q Did he tell you that to date, as at the time he 
spoke to you, the company had lost over $200,000 in this 
University-At-Large film project? 


A He did not. 


Q Did he tell you that the fellow who they had 
handling The History Machine project was atotal incompetent 
and who had no background in publishing? 

A No, he did not tell me that. He did discuss 
The History Machine, I will say this, in terms of expectation 
of success, in view of the recent engagement of Harold Harris 
who I believe had just joined the company from McGraw-Hill. 

(@) Had Mr. Oppenheim in this discussion that he had 
with you on March 13 told you that as far as he was con- 


cerned the company had reached the end of its credit line 
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2 with Random House, as well as the banks, and that circum- 
be 3 stances could lead the company to bankruptcy and the | 
4 creditors unpaid? 
e 5 A Absolutely not. 
6 | Q Now about banks, did you ever introduce Chelsea 
7 to any banks, to your knowledge? 
mw 8 A I did not. 
9 Q Did he ever tell you about the problem that 
10 || Ci..elsea House was having with its creditors, that top 
* ll || management was spending a disproportionate time in fending 
12 off or deflecting creditors? 
e 13 A He did not. 
14 Q Did he tell you that he felt that the company 
15 was guilty of nepotism, in words or substance, and that 
6 16 Jeffry Steinberg, the sen of Harold Steinberg, the presiden: 
17 was given responsibility which was far too great for this 
18 capacity, in words or substance? 
a 
19 A He did not. 
20 Q In summary, did he tell you that Jeffrey Steinbe: .. 
® 21 who had a great deal of responsibility in the company and 
22 who was an officer of the company, was an incompetent? 
23 A He did not. 
= 2 Q Other than telling you that ) . Steinberg and 
25 Mr. Norman were rejecting his suggestions and not permittin:, 
& 
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him to express his artistic ability in the company, did he 


offer to you any suggestions or plans to remedy this per- 


sonality conflict? 

A He did not. 

Q Did there come a time -- 

THE COURT: Excuse me, how long did this meetin: 
take -- about five minutes? 

THE WITNESS: 15 minutes, your Honor. 

THE COURT: 15? 

THE WITNESS: Yes. 

Q Now, Mr. Jackson, did there come a time in Marc! 
when you received a call from Harold steinberg concerning 
the possibile sale of defendant Oppenheim's stock? | 

A Well, I know, of course, that I received a tele 


phone call toward the end of March about Oppenheim's stock. 


I was refreshed about three or four weeks ago by Mr. 
Steinberg himself, during the course of preparation for 
this trial, that it was he who called me. I didn't, 
until that time, remember that indeed it was specifically 
Mr. Steinberg, although I felt sure it was some officer 
or director of the company. 

Q Do you now recall that you did have a conver- 
sation with Mr. Steinberg? 


A Yes, Mr. Steinberg had reireshed my recollection 
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Q And can you tell us the substance of the con- 


versation? 

THE COURT: Do you remember the date? 

THE WITNESS: Towards tr~ end of ..arch, 1970, 
your Honor. 

THE COURT: It was afte: this meeting? 


THE WITNESS: After the meeting with Mr. Oppenhe: ii 


Q Can you tell us the substance of the conver- } 
sation? 
A I recall again, having been refreshed by both 


Mr. Steinberg and Mr. Anderson, that Mc. Steinberg had 
called me to tell me about the potential mle of Mr. 
Oppenheim's stock, and the fact thac he -- his inquiry | 
as to whether Royal, Koegel could assist in preparing what- 
ever documents might be required. I! indicated that we 
could and that we would. 

He -- I don't recall who said what to whom, but 
somehow or other I determined from lic. Steinberg that he 
was among the people who was ~~ who were going to buy Mr. 
Oppenheim's shares. 

I am pone I asked Mr.Steinberg again how thing: 
were going, and he painted the same picture for me. 

Q What was that? 


A Very optimistic -- "Things ar going to be grect 


~~ * 
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2 this year,” and so on and so forth. 
=: * 3 I asked Mr. Steinberg how many shares he expected 
4 to buy. My best recollection is that he said he was go_ny 
5 | to buy 10,000 shares, and I am sure he told me the price ot 
* | 
“a 6 | $3 a share. 
7 Q What did you say to him‘ 
e 8 | A I said if he was willing to buy 10,000 shares, 
J I, knowing Mr. Steinberg's limited financial ability, 
10 | I said I would be willing to buy 10,vU00 shares. 
1 
@ nu | Q Following this Steinberg conversation, did you 
12 || at any time, either by document or orally ever authorize any | 
13 member of Chelsea's management to act as your agent in any | 
‘ 14 |i capacity in connection with your proposed purchase of shares 
15 owned by Oppenheim? | 
.o 16 | A Not at all. 
17 Q Did Mr. Steinberg or any other member of managemer 
18 || ever ask you to enter into any voting trust or other agree- 
@ 19 ment with respect to your acquisition of the Oppenheim 
20 shares? 
21 A No. 
@ 
22 Q Prior to or subsequent to your purchase of shares 
23 from Mr. Oppenheim, did you ever have any agreements, 
e 2A written or oral, with any member of Chelsea management with 
25 respect to the sale or voting of your shares? 
e SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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: A No. 
ae 
3 Q Other then the initial conversation that Mr. 
4 Steinberg had with you, did you ever have any conversation 
e 5 with any of the other purchasers prior to the closing? 
6 A I don't believe that except for Mr. Steinberg 
7 I knev. who the other purchasers were, until after the 
& ° closing. 
° | Q Who represented you in connectionwth the trans 
10 | action? 
@ 
il A Grant Anderson. 
12 Q And I believe Mr. Anderson is now a partner of 
| 
e 13 yours and at that time was an associate of your firm's? ; \ 
14 A Correct. 
15 Q And were documents executed in connection with 
a 3 your purchase? ’ 
7 A Yes, they were. 
18 Q I believe you heard Mr. Anderson-testify that 
. 
19 although you did not sign those documents personally and 
20 you did not attend the closing, you authorized him to sign 
8 21 the purchase agreement in your behalf, and also to sign the | 
22 notes as your attorney in fact; is that not correct? 
3 A That is correct. 
& 2 ‘ 
Q Now, prior to your purchase of the Oppenheim 
| 
25 shares were you aware of the so-called (ppenheim memorandur 
& 
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Plaintiff's Exhibit 1 in evidence? 


A I was not. 
Q Prior to your purchase of the Oppenheim shares 


had Mr. Oppenheim ever called you and told you that he had 


prepared and distributed a critical in:smorandum concerning 


the company and its business affairs? 
A He had not. 
Q When was the first time yu learned of the 


existence of this memo? 


A The first time I saw it was some time in the 


summer of 1970, in connection with. a cuntroversy between 


¢ Mr. Oppenheim and myself. As I recall, it was shown to me 


by oneof the litigators in my office who somehow or other 


obtained a copy. 


Q Prior to your appearing here today at my request, 


" Mr. Jackson, you have examined Plaintiff's Exhibit 1 in 
° * evidence, the Oppenheim memorandum, have you not? 

a A I certainly have. 

” Q Can you tell the Court whether or not any of the 
€ + facts contained in that memo were discussed with you at your 

15-minute meeting with Jack Oppenheim on March 13, 1970? 
THE COURT: Isn't that what you all went through 

° = already? 

25 


MR. GLASS: Yes, but I want to tie it in to make 
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2 sure. 
8 
3 (Question read.) 
4 MR. GLASS: I think his answer has anticipated 
@ 5 the question. 
6 A (After examining) There is nothing in the 
7 remorandum -- there is nothing in, whatever exhibit this 
* 8 hae wee 
9 Q Ls 
10 A -- Plaintiff's Exhibit 1 which was related to 
f 11 me, discussed with me or hinted to we by Mr. Oppenheim 
12 during his 15-minute meeting with me in my office. 
@ 13 Q With the exception, I beiieve you testified, 
14 of the personality conflict and the failure of management 
15 to recognize Oppenheim's artistic ability? 
€ 16 A I am not sure that is in here, but if it is in 
17 | here, that is the sole extent of the complaint that he 
18 | related to me. 
. 
19 Q So far as you know was anyone associatec with 
20 your law firm ever shown this memorandum or made aware 
e 21 of its existence prior to your purchase of the shares? 
22 A So far os I know, nobody was. 
23 Q Wouldyou have purchased the Oppenheim shares 
* 2A if prior to the purchase you had known of the existence of 
25 the memorandum and the facts contained therein? 
® 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK. NY CG 7.4580 


owes FEF 


200 


kp Jackson-direct 302 
a Absolutely not. 
Q Prior to your purchase of the Oppenheim shares 


did you make any independent investigation of the business 
affairs and financial condition of Chelsea House? 

A In a sense. 

Q Would you explain that to the Court, please? 

What did you do? 

A I, of course, had the registration statement filed 
in Uvly of 1969. That included not culy a disclosure of 
the business at that time but it included the financial 
statements up to the period of April, 1969. 

By January I had obviously received the financial 
statements for the period ending October, 1969. During 
the period from January through April of 1970 I had severai 
conversations with Steinberg, probably at least four or 
five in number, at which we had the general type of dis- 
cussion that I have described heretofore, indicating, 
how was business doing, how were saies, "Are we going to 
make a profit?" -- all of which was generally "Great, grea:, 
good, yes." 

Of course I had had the meeting with Mr. Oppenhe 1: 
in March of 1970 in which Mr. Oppenheim indicated that 
everything was going great with the projects that he des- 


cribed to me. His only complaint being not with the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 74560 


mR & 8 RB 


lt tian atl 


201 


kp Jackson-direct 303 
prospects of the company, not whether or not it was making 
money or losing money, not with whether or not it couldn't 
pay its bills but only his complaint about the company's 
failure to appreciate his artistic ability. And I fed 

all that together and it was -- that was the analysis, 
that was the investigation that I made. I knew, of course, 
at the time that Price Waterhouse was in Chelsea House at 


that time, in April. 
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Q Let me ask you this question, Mr. Jackson: Did you 


ask anyone at the end of March or early April for an updated 


financial statement? 

A I think I indicated earlier 1 had spoken to Steini-eny 
and he indicated to me that Price Waterhouse was going to try 
to turn out an April 30 financial, 1969. There were no 
plans for turning out any interim figures. 

Q Did the company have a policy of issuing or not 
issuing interim financial statements? 

A The company did not issue any interim figures. 

Q Do you know whether any existed after that time? 

A I am sure they did not. 

MR. FLEMING: I object to that answer and ask that 

it be stricken. 


THE COURT: Strike it out. 


A I knew of none. 
THE COURT: That answers it. 
Q Did there come a time, Mr. Jackson, when you were 
advised that Chelsea House had serious financial difficulties. 
A Yes. 
Q When did that take place? 
A Well, I would say that is the time that I found out 


that the house had fallen in was the end of June, toward the 


end of June, 1970. 
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I believe that by sometime in May, 1970, I had 
been aware of the fact that things were not as rosy as had 
otherwise been indicated. 

Q How did that happen? 

A Well, as far as June is concerned, I remember 
receiving a telephone call, I think it was at night at my 
home, indicating that the company had to go into Chapter Xl] 
to protect itself and it had to be done right away and would 
Royal Koegel assist and represent the company in that regard. 

Q What did you say? 

A Even though I had been ‘n discussion with the 
company in May, I couldn't believe that that had happened 
and I was unwilling on behalf of the firm to represent the 
company. 

Q What happened? 

A Well, I believe it was Andy Norman who called me 
the first time and Harold Steinberg called me the second time 
and put it on a very personal basis, we are in a jam, you are 
the only one we can turn to, your firm knows, based upon the 
people you have, Grant Anderson, you have worked on litigat!>. 
and we have to do this right away and we dont think we wil} 
be able to get anybody in who we can pay right away. 

So on the basis, a personal basis, the firm agreed 
to undertake the representation. 
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Q Getting back to Mr. Oppenheim, did you ever discuss 
Oppenheim vith Mr. Sveinbexg? 

A Only as a member of the editorial team. 

Q Did Harold Steinberg ever tell you that Mr. 
Oppenheim was a gad-fly? 

A He never related that to me. As far as I was 


concerned, Steinberg only spoke of Mr. Oppenheim with high 


ee ey ee eee 


regard. 
ad 


MR. GLASS: May I have a moment, your Honor? 


THE COURT: Yes. 


| 
I take it, Mr. Jackson, yahad greater respect foi | 
the judgment of Mr. Oppenheim that you did for the judgment 
of Mr. Steinberg, is that correct? | 

THE WITNESS: I don’t know what you mean,your | 
Honor. 

THE COURT: About business matters and so on. 

THE WITNESS: No, your Honor, I didn't have any 
particular regard for Mr. Oppenheim's judgment about business. 
As far as I know he never talked business over with me. 

THE COURT: You said that if you had known what hi: 
wrote in that particular document that you would have credite 
that rather than the good news that Mr. Steinberg gave you. 

THE WITNESS: Yes, in that sense and if you like If 


would be happy to explain it to you. 
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Mr. Oppenheim was selling his stock. This was not 


a case where I was putting my money in Chelsea House. I was 


~~ 


allowing Mr. Onpatiein ke walk euny tron the company, speakin< 
of a bail-out by Mr. Oppenheim. 

I had no idea that anyone would suggest that the 
current liabilities exceeded the current assets by $500,900. 
My last analysis showed them to be a ratio of one to one. 

THE COURT: You said you would have believed him. 

THE WITNESS: If Mr. Oppenheim told me that he 


thought the company was on the verge or going bankrupt, I 


i ee ee oe OS A ne es ey 


would have believed any seller, Mr. Oppenheim, Mr. saab 
Mr. Norman, I wouldn't pay one dollar for anybody walking | 
away from the deal. If he told me that I want to forewarn 
you I think the company is going urder, I don't think =nybouy 
would have bought the stock who was just interested in an 


Canes ean 5 — 


investment if the seller told him that he thought the company 


~~. et 


was going under. 
THE COURT: All right. 
BY MR. GLASS: 

Q Mr. Jackson, to your knowleaje was Oppenheim aware 
of the fact that you did not participate in the daily business 
affairs of the company? 

A I assume he had to be. 


Q To your knowledge was Mr. Oppenheim aware of the 
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fact that you had to rely upon the inside members of manage- | 
ment for informationconcerning the company? 
A I am sure he knew that. 
MR. GLASS: I have no further questions, Thank yon, 
your Honor. 
THE COURT: Why don't we take a short recess. 
(Recess.) 
CROSS ~-EXAMINATION 


BY MR. FLEMING: 


Q Mr. Jackson, let me place be!tore you the prospectus, 
Defendant's Exhibit C; the audited financial statements for 
October 31, 1969 copy of which I believe is B or A in evideic 
and a copy of the New York Magazine article which is Defen- 


dant's Exhibit in evidence. 


The financial statement is B in evidence for the 


period ending October 31, 1969 and the New York Magazine | 
article issue of March 2, 1970, is A in evidence. 

Did you testify that at the time you made the 
purchase of the stock or participated in the purchase of the 
stock, you had available to you first ot all the registration 


Statement itself which would include the prospectus, Defendant 


Exhibit C in evidence? 
A That is right. 


Q That prospectus, of course, dwves contain the stat. - 
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ment of financial condition both for the year ending Octobe. | 


31, 1968 and six months ending April 30, 1969, is that 


correct? 
| 
A It does. | 
Q You also I believe testified that you had in your | 


possession the Price Waterhouse audived statement of financi: 
conditions for Chelsea House for the tiscal year ended 


October 31, 1969? 


| 

A That is correct. | 

Q Had you also as of the date wt the purchase read | 

the article in the New York Magazine concerning Chelsea Hou: ! 

A Well, I don't: have any specific recollection of 

having read it but as I recall it, this article appeared I 
believe in February or March 1970 issue of the New York 


| 


Magazine and assuming that I am correct on the date, then I | 


would have read it. | 


Q The date of the issue is Maren 2, 1970. I take i! 


then you would have read it as of the date you made your 


purchase? 
A Prior to April 10, certainly. 
Q Would you have read it at the time you committed 


yourself to participate in the purchase? 
A I wasn't committed until I paid the money. I 


wasn't committed until Anderson signea the contract but I 


ve? 
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2 || read it, I would have read it before I hought the stock if 
od 3 | that is what you mean. 
4 Q I withdraw the question and ask you did you read th 
| e 5 || article prior to the time that you told Steinkerg you would 
6 || participate in the purchase? 
% 7 || A I am not sure. 
@ 8 || Q Is there anything there that ieads you to believe 
9 that you would not have read the articie until after you hadi 
10 said to Steinberg you would participate in the purchase? 
° 11 ! A No, there is nothing in it one way or the other. 
) 12 : I just can't tell. I am sure that if this thing came out | 
e 13 ] early in March that by April 10 I would have read it. 
6-2 14 || Q I direct you to page 49 of that article and to th: 
15 first full paragraph on that page. I will read it toyou. | 
i| 
aa © 16 | "Hector and Steinberg kept in touch by the Rusgsia:: | 
17 | Tea Room. During those late night sessions Steinberg earyered 
18 || this new business of publishing. Hector's words 'I immediately 
” 19 attacked Steinberg and said whe~> the nell did you get the | 
20 money?' 
e 21 " He said, meaning Steinberg, it cost me $40. First 
22 you get an artist to make a dummy book for nothing. Then I 
23 write the book and then I go and take the dummy up to the 
® distributor and he gives you a letter saying he will distribute 
25 so many copies of the book. Then you take this letter to a 
* 
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printer ane based on the fact that the distributor will 


distribute it you get the printer to give you some credit. 


You set up the distributor and the printer with an advance 
from the distributor and pay the printer if you feel like it.’ 


You had read that quotation? 


A I am not sure I did but I am sure I read the articl. 

Q Did you ever discuss this quotation with Mr. 
Steinberg? 

A I wouldn't have any recollection of having dis- 


cussed any specific aspect of the articie with Mr. Steinber; | 


Q Did you discuss this article with Herbert Levine? 

A NO; Sixi 

Q Herbert Young and Company? 

A No, sir, not to the best of iy knowledge. | 

Q Did Mr. Levine raise the article with you at any 
time? 

A Not to the best of my recoliection. 

Q Il take it then you did not mention such a discus- 


sion to Mr. Oppenheim? 


A That is correct. 

Q Did you discuss the article with anyone at Chelsea 
House? 

A I believe that Mr. Steinbery discussed the article 


with me in terms of New York Magazine writing a spoof about 


vs 6 Oe es 


_-_—— = he 
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Chelsea House. Mr. Steinberg had told me that this article 


was scheduled to be printed in the New York Times Magazine 


section but it was slightly off color and the idea of the 


topless secretary was something which the. / York Times 
people thought was just not appropriate for their prestigious 
| 


publication, which made sense. 


Q 


period of 


capital for Chelsea House? 


A 
discussed 


before it 


appeared, 


Chelsea House with a secretary not weacing any clothes and 


something 


Did Mr. Steinberg discuss this with you during the 


time that E.L. Aarons was considering to raise 


No, I believe, Mr. Fleming, that Mr. Steinberg 


this article to the extent that he discussed it 


| 
appeared. 


| 
In other words, my discussion was before the artici¢ 


about the possibility of an article concerning 


like that, and, therefore, at some later date the 


article appeared. 


I do not have any recollectimof having discussed 


it with Mr. Steinberg after the item appeared. 


Q 


Did you give Mr. Steinberg any professional advic:: 


with regard to the impact of such an article on Chelsea 


House's attempts to raise capital? 


A 


Interesting enough, Mr. Fleming, my corporate 


department raised the question -- 
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Q Will you answer my question, Mr. Jackson? 
A I am trying to. You are taiking about legal advice, 


are you not? 
MR. FLEMING: Could you repeat the question. 


(Question read.) 


A Yes. 
Q What advice was that? 
A My advice was that there might be a problem if th. 


article in fact appeared at all in that the SEC might take 
the position that with the company in registration at the 
time the article appeared, it might be thought by the SEC 
to be an effort to pump up acceptabiiity of the stock. 
i Sneenethipnabenpmannmpenemenes — : 

Q It was not your opinion then, that the article 
would not in any way affect access to private capital? 

A Not at all. If it was I certainly never told hin 
that. 

Q Now, am I correct that the rigure for April 30, \ 
1969 show a net income after taxes of $127,724 for the six 
months from November 1, 1968 to April 30, 1969? 

A April 30, 1969? 

Q Contained in the financial attached to the pros- 
pectus. 


MR. GLASS: Page 6, 


A What is the question, Mr. Fleming, please? 
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2 Q Am i correct that the financials included in the 
3 prospectus show a profit, net income for six months ending 


| April 30, 1969 as $127,724? 


| A Well, the income before the extraordinary item is 
6 $106,000. 
¢ | There was a $21,000 item which has to do with in- 
8 || come tax reduction resulting from utilization of a loss cariy 
9 forward whichincreasea the income from $106,000 to $127,000 
10 | So the operating income would have been $106,000 for the 
ll | period ending April 30, 1969. 
12 Q The net income was $127,724, your point being that 
13 } it included the e.traordinary item? 
14 | A The net income including the extraordinary item. 
15 Q Is it $127,000? 
16 ! A That ise right. 
17 Q And the comparable figure fcr the full year endin, 
18 | October 31, 1969 was a loss of some $30,000, and that had 
19 been contained in the audited financial statement as of 
20 October 31, 1969, is that correct? 
21 | A You say comparable. It is not comparable, If you 
22 want to know what the loss was for thet year, it is described 
23 as $30,318. That is the net loss for that year. 

Q Now, that loss, $30,318, was for the entire year, 

25 November 1, 1968 throuch October 31, 1359, is that correct? 
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A That is correct. 
Q And that since the company reported net income 


of $127,000 for the first six months ot 1969, that would 
evidence that the company lost some $157,000 for the last 
six months of 1969, is that correct? 

A No, I wouldn't look at it that way. 

If you want to compare the operating,or the loss 

before the extraordinary item, it would be $106,000 on the 
one hand and $30,000 on the other. 

Q Is it your position as a matcer of generally accey ty 
accounting principles the extraordinary item would not be 
included in the year ending figures? 


| 
| 
A No, not if you are talking about operating income. | 
Yo); can add any two numbers together but if you are trying Lo| 


compare operating income that is the comparison I would make. 


Q It is your opinion, Mr. Jackson, that in figuring | 
the income or loss for the six months ending April 30, cae 
the extraordinary item could be added but if you are figui ~- 
ing year end income or loss the extraordinary item would be 
disregarded? Is that your position? 

A I think so. 

Q In any event, taking your assumption to be correct, 


the company earned $106,000 in the first six months of 196%, 


is that correct? 
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A That is the audited report, yes. 
Q And it ended the year with a $30,000 loss? 
A That is correct. 
Q Even accepting your assumption that the extra- 


ordinary item would not figure into the year end figures, 
that is the assumption, the company had lost some $136,000 
in the last six months of its operations, fiscal 1969? 

A Well, I can't tell that but “ertainly that was the 
kind of turn-around. I don't know what kind of closing 
entries would have resulted in that aajustment. 

Q Mr. Jackson, if I might cut you off, you said that 
you had available at the time vou invested in this stock, 
telling Steinberg in late March 1970 you wanted to close an‘ 
the closing on April 10, 1970, you testified that you had 
available to you among other things the prospectus and the 
accompanying financial statement of July 1969 and the year 
end financial statement audited by Price Waterhouse showing 
the financial condition of the company as of October 3l, 
1969, is that correct? 

A That is certainly true. 

Q Based on those figures available to you, it shows 
the company earned $106,000 through operation the first six 
months of fiscal 1969 and a loss of $136,000 on operations 


in the last six months of 1969, is that correct, based on 
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. those figures? 
. A No, Mr. Fleming. 
. Q All right, that is an answer. 
? Now, going back to the figures included in the 
6 
prospectus, am I correct at page 6 in the consolidated 
| statement of operations, sales are reflected for the six 
8 | 
months ended April 30, 1969 as $1,005,373? 
| 
9 
A Those are the gross sales. 
10 | heat ; | 
Q Am I oorrect that it 15 expressed throughout this | 
" prospectus that a majority of the gross sales came from the 
12 || 
| sale of a single book, the 1897 Seams Roebuck catalog? 
13 ’ 
A That is correct. 
14 ; 
Q In fact, on page 7 in the text -- 
15 
¥ A Yes. 
16 , P . | 
Q -- it states that the increase in sales and net 
17 
income during the six months October 31, 1968, six months 
18 
ending April 30,1969, a comparison with the previous period 
19 . . 
is attributable primarily to the following factors: 
20 
1, in July 1968 the company commenced marketing tne 
21 
1897 SearsRoebuck Catalog which produced sales of $269,000 
22 
from July 19, 1968 to October 31, 1968 and $587,000 during | 
23 H 
the six months ended April 30, 1969; is that correct? 
2A : 
A That is what it says. 
25 
Q That as a matter of.fact, trom the very prospectus 
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available to you and for which your firm was legal counsel 
in the preparation of, more than one half of the gross sales 
for the six months ended April 30, 1969, would reflect to ke 


a profitable’ period, again from the sale of a single book? 


A Yes, that is correct. 
Q And you understood that, did you not? 
A Yes; 2 did. 
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r 


a) When you spoke to Ir. 


business of the company did you as! 


Roebuck catalog was doing? 


a 


T don't. think ‘so. 


QO tllow did you testify on y 


that prior to the receipt of the 196 


69) 


Waterhouse Hr. &§ 


~y 


I don't know if I testif 


QO And he so communicated th 
? He did. 
() He expected the company 


year,is that correct? 


A Ile expected the company 
for the year. 

@) And the year we are talk 
ending October 31, 1969? 

A That is correct. 

@) And that is the year dur 


of which the company, according to vou. 


$106,000; is that correct? 


A Mr. Fleming, if you want 


you will have to define them the way 


registration statement. 


They are der 


Ste! 


hi 


) 


4 


teinherg was optimisti 


yr 


1} 


Zzyuigevts 


nberg ahout the 


how the Sears 


direct examination 
iqures from Price 


about results? 


to that, but I thiiil 


ih optimism to you? 


} 
dict 


. 


ild make money for t! 


about is fiscal 


VOW 


first six montis 


hacl carne 


so accept my figures 


y are defined in the 


:d in a specific wa 
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I thought the company had made a profit during the first 
six months' period. 
@) Of $106,000? 
They made an unaudited profit of $196,900. 


That is basic accounting hat w year-end closi increz 
That ting, that the jy end closing increa 


Ceter: | whe ner or not the comnoan’ itren EA 

rofit for the vear, regardless of whai happens in the first 
six mouths! nerioc. If the first six onths shows a profi 
for wor}. in process, the accountant, «al the close of the 


year, can close that out, thereby eliminate the profit the 


first six months without anything happening. The only way 


}+- 


t aver shows up is when you have a - mstituted balance 
sheet comparing the -- restating what iiappens for the peri 
ending October 31, 1969. 

Ile could have done it, unnudited, because they 
did not have the closing entries to siwsy what happened. 

() Well, let me ask you again, you said that one 
of the things that was available to you when you made the 
purchase was this prospectus which coitlains the financial 
figures. I'm asking you, reading that prospectus, whether 
it was your judgment that the company for the six months 
ended fiscal 1969 had earned a plus of approximately 
$106,000? ; 


A f iade no judgment as to how much they made. 
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was satisfied, regardless of the closing entries thev would 
likely have shown a profit for the first six months even if 
it was audited. 

1) And Mr. Steinberg expresse.i to you his optinis 
that the company would show a profit iy year's-end? 

A Yes, he did. 

Q) And when you received tne audited financial 
statement of Price Waterhouse, it shoved instead that the 
company had lost $30,000? 

A That is correct. 
9) Did you call Mr. Steinber:; and as) him what ha. 


happened? 


A\ I don't think so. 

O You were a director of ti: company? 

A Yes, sir, I was. 

Q When you spoke to Mr. Steir'erg about partici- 


pation in the purchase of Oppenheim's stock and when you 
asked him how business was going ana wiien he said business 
was goiny great, did you ask him to cxplain why they lost 


money in 1969? 


A I don't think so, Mr. Flewing. I havea 


i teeeicioe oe 
recollection of having had a discussici: with him about that 


subject some time betw 


een 


January ana April, ‘in which he 


indicated that something akin to what he testified to yest: 


+ 
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2 day, that is, the accountants could h:ve gone either way -- 
wv - ‘ 
3 they inight have shown a sinall profit, they might have broken 
Wien ccumnwantiinnnincsiasencene euntiel ~--- a . . 
4 even. Instead, they conservatively with the year-end 
a ee : _ Eng 
@ 5 entries, that is, adjusting the closin: entries, they ende.. 
6 up with a $30,000 loss. I did not as) why they tied 
7 it to the fact the company had lost $20,000 over the year's 
e 8 operations. It certainly was not the i:irst new company that 
9 had lost money. 
10 Q How long has Chelsea House heen in business? 
€ 
11 A Well, according to the statement of operations 
12 they apparently, I guess, had year-end business, to speak ut, 
e 13 starting with -- it looks like 1968. ‘pparently thev had 
14 actually begun as Chelsea House some time in 196, althoug): 
15 the operation was so small it is tough to tell. 
® 16 Q Well you knew that from the registration state- 
17 ment, didn't you? 
18 A Oh, surely. 
& 
19 Q So you knew the company ha.i been in operation 
20 about four years? I 
e 21 A Oh, yes, but minimally. 
22 () I want to direct your attention to the balance 
23 sheet, or the two balance sheets, one for the period endin¢ 
* 24 October 31, 1969, and the other, the /pril 30, 1959 figures 
25 as they appear on page 29 in the prospectus. 
& 
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A 2x examining) I have it. 

Q An. I correct that the April 309, 1969 figures 
show a total amount of cash and accounts receivable of 
approximately $350,000 -- that would be $56,000 in cash, anid 


$178,000 in accounts receivable? 


; — 
A That is 200 and some-odd t';ousancd. 
Q Yes, approximately $250,000 in cash and account 


receivable? 


A 238 -- 234 -- 235,000 -- tiarat is what it says. 
Q That is as opposed to approximately $350,000 i: 
notes payable and accounts payable wider current liabilitics, 


is that correct? 


A Current liabilities, notes payable and account’, 
payable were $270,000 -- 271; that is correct. 

Q So that is the relationshi.. of approximately 
235 cash and accounts receivable to approximately 270-odd 


thousand in notes payable and accounts payable currently, 


is that correct? 


A Sure. 
Q low, if I could direct your attenntion to the 
audited financial statement for the year ending Octo)er 31, 


1969, am I correct that the year-end figures show a total 
of approximately $140,000 in cash an accounts receivable, 


currently receivable as opposed to seme $650,000 in notes 
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and accounts payable currently? 
A (After examining) I am sorry, Mr. Fleming, I 
was reading the statement and I lost Lhe question. 
(Question read by the reporter.) 
) llow much did you say, noics payable? 
A lotes payable and accouncs payable currently 
approximately $664,000. 
Yes, that is correct. 
Q So as of April 30, 1969, you are essentially o! 
a one-to-one ratio of cash and accounts receivable current])’ 
ageinst notes and accounts payable cursently, and as at thi 
year-end, six months later, you iwi 5140,000 approximatel 
in cash and accounts receivable cursuntly as against 
approximately $64,000 in notes and accounts payable 
currently; is that correct? 
A I'm just trying to see at tie footnotes Nave ai.. 
bearing on what that means. 
Anyway, you are correct il that when you add 
up the two items that you have descrild in current assets 
and the two items that you have described in the current 
liability area, iain get the numbers tiat you have describe... 
Q And based upon those numlers, would you consid: r 
that the company's financial condition had improved or 


worsened during the six months hetwee: April 39, 1969 and 


w= 
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Octoher 31, 1969? 

A Well, I am just not sure if I am equipped to 
make that judgment as I sit here. I have equated current 
assets as against current liabilities as against a piece o1} 
current assets as against a piece of vurrent liabilities, 
to determine what had happened -- I am not sure that addins 
the numbers up as you have asked m: t do that I can 
answer the question. 

Q Let us take another item on this financial 
statement, since we are talking about current assets. 

Am I correct that the inventory of books incre: 
from approximately $120,000 in the six-wonth period ~- 
inventory? 

A (Aft. xr examining) The boos: inventory increased 
$120,000, tha‘ is right. 

(9) And the film costs, listei as inventory, 
increased approximately $130,009, is that correct? 

dD That is correct. 

Q And those, of course, represent other civr 


as Saoy araly do. 


Q Those certainly are not liquid assets? 
A They are certainly not as liquid, as cash. 
Q Isn't it a fair statement that the increase in 
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2 inventory, to anyone looking at it, moons that they were 
3 having some trouble selling books? 

A Not entirely. All it shows is that they have 
5 increased the inventory. 
6 0 Now, another item on this financial statement 
5 on the two financial statements -- an! I direct your 
8 attention to liabilities, on page 2i), advances from 
9 Cistributor. 
10 A The liabilities, page 20 -- I am sorry, where 
11 are you reading from? 
12 (After examining) “Advances from distributor," 
13 yes. 
14 0) As of April 30, 1969, a Liability of $65,900, 
15 is that correct? 
16 A Yes, sir. 
17 Q Ane that liability has increased over the next 
18 six months to a total of $233,009; is that correct? 
19 A (Afte ee ?mining). Yes. Bear with me a minu!.: 
20 while I look at Note 8 to which reference is made in the 
21 statement. 
22 Q Yes, I would like to tali about Note 8. 
23 (The witness examines. ) 
2 THE COURT: What page? ' 
5 MR. PLEMING: Excuse me, vour Honor? 
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THE COURT: What page are you on? 

MR. FLEMING: I am lookiny at page 20 of the 
prospectus as opposed to the balance sleet. 


THE COURT: Yes, I have it. 


A (After examining) Okay, Sir. 
I am sorry, what is che question? 
8) Well, my first question is, am I correct that 
acurre:'. Jive tility for advances iP ntri’ vtors increas 
in the last six months of fiscal 1969 Jrom $65,990 owirg a. 


of April 3th to $233,192 as at year-«in'? 

A (After examining) That item certainly increas 
to tat extent. 

Q All right. Now let us tur to Note 8 to whi 
reference is made in the year-end financial statement, the 
Price Waterhouse financial statement. 

A I don't know what you ar: referring to. Weren 
we just looking at the Price Waterhous.. statement? 


9) Yes, I am looking at thac. 


A I am sorry, wasn't your question directec to tli 


item of Price Waterhouse? That is wiiit I was looking at. 
8] There are two financial stutwements. 
A Yes. I was looking at the one which showed as 
at April 30, 1969, compared to the on- which is dated as 


Octoher 31, 1969. 
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Q They are different, they are separate balance 
sheets. 
A That is right. 
8) One shows $65,000 in advances from distributor: 


as of April 30th, which increased hy yvar-end to $233,900; 
is that correct? 

A Surely. 

() All right. And next to that entry, that is 
"Aljvances from distributor" as it appuars in the year--end 


statement is a reference to Note 8? 


A That ie right. 

Q I would like to questiagiy::: about Note 8. 

A Yes. 

Q I am directing your attention in Note 8 to the 


third full paragraph. 

A Yes. 

Q “The Company has entered into several contract: 
calling for the development and delivery by the Company cf 
manuscripts hy specified dates." *** “‘ihe Company has not 
delivered three manuscripts by the required dates and new 
deadlines have been established. Respacting two of these 
manuscripts, the publisher/distributor has advised the 
Company that, should the revised deadlines not be met, it 


plans to exercise its right to cancei the contract. In shat 
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event, the Company might have to refuini approximately 


$153,000 to the pbblisher/distributor and the loss would be: 


increased by $132,272 reflecting reversal of all income 


accrued on such contracts prior to October 31, 1969." 


Have I read correctly, iir. Jackson? 

A Yes, sir, you have. 

Q And I take it you read that footnote when you 
receivea the financial statements -~ 

A Surely. 

Q -- and prier to making your commitment to 
purchase the stock? 

A Certainly. 

@) Nid you ask Mr. Steinberg whether those manu-.- 
scripts as to which a new deadline had been fixed, which i) 


not met might wesult in a loss, an additional loss of 


$153,900, plus $132,000 -- did you as!. Mr. Steinberg if thc 3: 


manuscripts had been completed and delivered? 

A = did not specifically as Mr. Steinberg whether 
indeed he had keen successful in meeting the new deadlines 
to which he had agreed. 

Q Did you consider it material in your decision ‘o 
purchase the stock? 

A In light of my overall impression of the 


activities of the zompany from my discussion with — 
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2 Mr. Steinberg, I was not concerned, ani I assumed that the 
@ 3 

3 company had successfully met its oblijations in that regara. 

4 Q Mr. Jackson, you had these financial statements 
% 5 available to you. You were a director of the corporation; 

6 vou were a lawyer for the corporation; your law firm had 

7 prepared the registration statement; you had reviewed the 
& 8 registration statement in detail and :1? of the details 

9 presented with regard to the business o. the company. 

10 Was the financial conditic: of that company 
* 

ll material to you in March 1970 when y.u said to Harold 

12 Steinberg, "I will take as many shaces as you will take" - 


on your oath? 


14 A Of course it was. What else would I buy it fo: 


if it wasn't material? 


e 16 Q Might you buy it because of the plans for a 


public offering? 


18 i Mr. Fleming -- 


19 Q Wo. My question is, Miyit) you buy it -- 


20 A Yhe answer is ahsolutely iio. 


& 21 Q Were you satisfied, upon tle published figures 
22 of this company which were availall. ts you, some of which 
2B we have just described, that this conpany was in sound 

@ a“ financial condition? ‘ 

25 A Was I satisfied on the jasis of the information 


- * 
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2 I had that it was in sound financial c«.ndition? 
% ryoee ; : , 
3 Q Were you satisfied on the lasis of the financial 
4 statements you had available to you? 
é 5 A The financial statements were not received hy 
6 in a vacuum, Mr. Fleming. I cannot answer that question i) 
7 a vacuum. I did have conversations with both Mr. Oppenhe ii. 
& 8 and with Mr. Steinherg. Viewing the financials in the 
9 context of winat they told me, I was satisfied as to the 
10 soundness of the company, and certainl I did not think it 
Py : : se itencpniengee 
11 would go bankrupt in two months, as iir. Oppenheimer thought 
12 it would. j 
& 13 Q Mr. Jackson, referring you to the financial 
14 statement for the year ending October 31, 1969 -- 
15 A October 31, 1969, right. 
# 16 Q -- it reports current assets, "Unbilled costs 
17 and accrued earnings on contracts in ;rocess in the amount 
18 Of SET ,OTs 
e 
19 A Right. 
20 Q Do you know what that represents? 
& 21 A Well, I have to read notus to 2 and 8 to sec 
22 what it means. 
23 Q Did you read them at the tine? 
te 2A A I read all the notes at the times 
25 Q Do you have any recollection of what that item 
® 
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| means? 
A Not without reading it nor 
Q ALL cright. 
A Shall I read it? 
of Sure. 
A (After examining.) Okay. I think the note is 


very explicit. I couldn't say anythin more than what the 
note says. 

O What do you understand tin $87,077 listed as 
"Unbilled costs and accrued earnings on contracts in 
process" to represent? 


A So far as I know these arc contracts that have 


been partially performed, that is, a ,»ortion of the income 
on certain contracts has been taken in. 

Q Isn't it correct, Nr. Jackson, that this 
represents earnings which were accru::.| and was called a 


percentage of completion hasis? 


A Yes, I think so. 
Q And isn't it a fact that it represents a figur. 


i) 


not yet received but accrued as a resuit of work supposedl: 
done? 
A I think so. 


Q So that $87,000 hecomes an asset:‘only upon 


completion of the work it represents; is that correct? 
} pre: 
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A No, that is not true, 'ecause if it were true 
it would not be included in the halance sheet -- Price 
Waterhouse would not make the mistale. 

Q It is not a mistake. 

A It is on asset. Tf you men is it cash, that 


is sonetiing else. 


9) It is not realized yet, is it? 

A Et. isnot. iiqaid. 

0 Tt L5 not cash. 

A It is not cash but it iS ai: asset. 

Q And it is subject to a write-off unless the 


action is conpleted and delivered? 


A Well, it is a year-end, PSs, vite BAS ed 
Ed bo wetclkcis: Of£.. However, it. is conceivable that. to. the 
extent that at some future date the itsm is not completed 


it is susceptible of being written of! 

@) Which is precisely the situation described with 
regard to the three manuscripts in FP..inote 8, isn't that 
correct? 

A Let me sce what Footnote SAVS. 

(After exanining) It is a little different, but 
I suppose to the same extent, that if you do not complete 
the work it results in a negative factor, if ‘that is what 


you lean. 
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) WeJl, in fact Footnote bs svcates, "In that 
event" -- that is, if the manuScripts sare not completed ans 
the distributor cancels the contract -- “In that event, th 
Company might have to refund approxiliately $153,999 to the 
publisher/distributor" -- 


A That is ec -rrect. 


() -- "and the loss would he increased by $132,27. 
reflecting reversal of all income accs.ied on such contract: 
prior to Octoher 31, 1969" -= and that S132,0NN would he a 
percentaye of completion 
ir. Fleming, I an sorrv, { nave not followec 
ALL OF hee, If you are referring ts tne extent, that you 
have referred to items that were parviially performed, to 
the extent that the company did not cuiiplete the performance, 
it miyht suffer a loss, a write-off o. che assets on its 
balance sheet, and in other cases it ::ight have to refund 


money. 


s) And Footnote 3 states i. , xa Vricc 
Vakerhe tke ey I5tances uw: company had not nei 
the required dates anc cancellation .» being threatened, 


is that correct? 

A No, that is not what it savs. It says it 
hasn't met the required date but the swublishér has agreed cc 
a new date, and if the company does not Ieet the new date 


‘- 
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it might have to yive hack the money. If that is what vou 
mean, that is what it says. 
©) It speaks for itself. 

Now, is there anything in these financial stati 
rents and the comparative Financial st.atement particularly, 
that is, comparing the performance of Che company, the firit 
siz: months of 1969 with the performan::: of the company for 
the last six months of 1969, as reflected in the full yoar 
figures which encouraged you to expen) your money in 
purchasing the stock in that company? 

A There wasn't anything in tne halance sheet -- 
you used the word ‘encouraged." ‘Yhere was nothing in the 


balance sheet that particularly encouivaged me. I would 


rather say there was ncthing in the balance sheet that dis 


couraged ine. I think that is the way [ looked at it. 


Nothing here discouraged me. I am not »repared to receive 


irformation one way or the other. 


I received information iniicating to me that I 


—— 


ought to he encouraged, that the busilicss was solvent, at 


or about the time I was investing my itoney; that I had: no 


e 


reason to be fearful; no reason to ccnsider the possibilit, 


of the company going down the drain as soon as I gave 
Mr. Oppenheim my money and he was out. ' 
Q Mr. Jackson, you told Mr. Steinberg that you 1: ( 
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purchased some of Oppenheim's stocl a:iter you hed had the 


March 13, 1970 meeting with Mr. Oppenheim, isn't that 


correct? 


) All right. What informaltici were you given fruit 
the time HMarol@a Steinberg told you thoy were buying out 
Jack Oppenhein and you said you wantc. sore of it <= what 
information were you given which led you to conclude that 
the conpany was solvent? 

A Since the time that Mr. St:inherg called me? 

That is right. 
A\ After that date? 
2 No, from that date forw7) |. 


n, Not including the conversation I had with 


¢) Tncluding the conversatien vith Mr. Steinbery, 
what information did you receive whici ‘aused you to belic:.~ 


in the face of these financial statem nts, of what they 


disclosed, that the company was in Gooi condition and solv nll? 
A I will, eliminate from youi «question, as I unde. 
stand your question -- it eliminates conversation with 
Mr. Oppenheim? 
Oo That is correct. 
A Ohkav. “= 
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@) While we are on that, Mr. Oppenheim did not, 
on March 13, 1970 ask you to buy his stock, did he? 

A No, sir, he did not. 

Q In fact, he never asked you to buy his stock, 


did he? 
A Never did. 
THE COURT: This conversaiion wasn't in any wa’ 
related to stock? 
THE WITNESS: No. 
A The only thing that I received from 


Mr. Steinberg was, in response to my uiscussim with him 


about whether he was going to buv th tock, the amount of 
shares that he was going to buy, how tl:e company was coing, 
whether or not the company was going two be profitable duri 


the current fiscal year -- that is all. 
a) You asked Mr. Steinberg ‘/!.cther the company 


would Le profitable during fiscal 1°. 


A Fiscal 1970. That is my !.cst recollection now 
Q And he told you it would: 

A Yes, sir. 

Q Anc you relied on that? 

lh Yes, sir. 

Q lie had told you it would |.~ profitable for 1969 


had he not? 
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A Yes. 

Q° And it had not heen? 

A I already told you the ex 
Q And it was not? 

A Of course not. 


MR. FLUMING: this 


Naybe 


your ilonor. 


"HE COURT: Ail sight. 


(Discussion off the recor 


THE CLERK: Court stands 
tomorrow morning. 


(Adjourned 


planation he gave me. 


to September 1: 


3a 


ill be a good time t 


adjourned until 19:30 


1974 at 10:30 


a.m, 
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STUART JACKSON 
Vv. Pike C204. BZN 
JACK OPPENHEIM 
September 12, 1974 
10:30 a.m. 

(Trial resuned.) 

MR. GLASS: Your Hcenor, before we start, I 
would just like to advise the Court that in accordance with 
the Court's instruction we have exchanged our briefs. 
$.f° O-AR SD A. JACKSON, resumed. 
CROSS-EXAMINATION 
BY MR. FLEMING (Continued) : 

Q Mr. Jackson, I would like to ask you some more 
questions with regard to the financial statements contained 
in the prospectus and the financial statoment for Chelsea's 
fiscal .ear ended October 31, 1969. 

I direct your attention to page 6 of the 
prospectus. 

A Right. 

Q Am I correct this reflects sales for the first 
six months of fiscal 1969, that is for the period ending 
April 30, 1969, of $1,005,373? 


A That is right. 


O 


I believe it was estahlished yesterday that 
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some $573,000 worth of those.-sales came from the sale of 
the Sears Rocbuck, dataldg?. 

“A That is correct. 

@) How, directing your dttention to the financial 
statement for the full year, fiscal year October 31, 1969, 
am I correct that the sales for the full year are reported 
at $1, i597; 5017 

A That is correct. 

Q So that that would reflect, am I correct, that 
between April 39, 1969 and October 31, 1969, the company's 
total sales nad been approximately $192,000? 

A If that is the result of the subtraction, that 
would be correct. 

) Now, would you agree also that the total of the 


accounts of notes and accounts currently payable as of 


April 30, 1969 approximated $279,009? 


A I am sorry, you have to tell me what page that 
is on. 

(9) Page 20 of the prospectus. 

A The total of notes payable -- 

0 And accounts payahle currently. 

A Notes payable was $102,000 and accounts currentl 


payable was $166,000 so that is approximately $271,900. 


Q And that the amount of notes and accounts 
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some $573,000 worth of those sales came from the sale of 


the Sears Rocbuck catalog? 


A 


Q 


statement for the full year, fiscal year October 31 


That iS ccrrect. 
Now, directing your attention to the financial 


19469, 


, 


am I correct that the sales for the full year are reported 


at $1,197,501? 


A 


Q 


That is correct. 


So that that would reflect, am I correct, that 


between April 30, 1969 and October 31, 1969, the company's 


total sales had been approximately $192,000? 


A 


If that is the result of the subtraction, that 


would be correct. 


Q 


Now, would you agree also that the total of the 


accounts of notes and accounts currently pavable as of 


April 30, 1969 approximated $279,009? 


A 


is on. 


A 
payable was 


Q 


I am sorry, you have to tell me what page that 


Page 20 of the prospectus. 

The total of notes payable -- 

And accounts payable currently. 

Notes payable was $102,000 and accounts currentl 
$168,000 so that is approximately $271,000. 


And that the amou’*t of notes and accounts 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE. NEW YORK, N.Y. CO 77-4560 


® F&F 8 B 


240 ua 


3ARd Jackson-cross 
currently payable had increased as of October 31, 1969, 
six months later, to approximately $664,000, is that correct? 

A Notes payable was $358,000 and accounts payable 
and accrued expenses were $308,000. I don't know the 
breakdown, can't tell from this, the breakdown between 
accounts pavable and accrued expenses. 

Q Obligations currently payable would have 
increased to ahout $664,000, is that correct? 

A Yes, but there is, £ vou read it, a footnote 
and one of w& ollisations Cesecribec, I believe, is 
currently payable as a note that was not due until 1971 if 
I read this correctly. I don't know how it fits in there. 

Q But would you ayree there has been a substantial, 
if we compare the first six months of 1969 to the last six 
months of 196°, would you agree there has been a substantial 
decrease in the sales? 

A Do you mean sales in the second half as compared 
to the first half? 

(9) Yes. 

A Sales were $1,005,000 in the case of the first 
half and $192,000 worth of sales in the second half, that is 
correct. 

Q And will you consider that a substantial 


decrease in sales for that six month period? 
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2 A I wouldn't call it a substantial decrease in 
ae 3 sales. I would say there were substantially less sales in 
4 the second half than in the first half. 
5 Q Will you agree also that during the same perivou 
" 
6 of time there was a substantial increase in the company's 
7 obligations currently payeble? 
on 8 A Consistent with the terms described in the notes 
9 of October 31, 1969, yes. 
10 ©) Now, is it also true that there was a substantial 
e 11 increase over the last six months of 1969 in advances from 
12 distributors reported as $65,999 as of April 30 and 
13 $233,000 as of October 31, 1969? 
e | 
14 A $64,000 as of April 30, 1969 and $233,192, 
15 again subject to the explanations contained in Note 8. 
* 16 That is certainly true. 
17 Q On the face of the audited financial statement, 
18 particularly the balance sheet considering also the sales 
ae ° > 6 Wt ca =e & e Py ee ee ? ; . 
19 | contained on the stateient of loss an: eficit, hew in vour 
20 | opinion when you read these financials was Chelsea House 
21 going to meet these obligations? 
og 
22 A Well, one of the biggest obligations, 
3 Mr. Fleming,was as you pointed out the note payable 
@ 2” describec in Note 6. 
25 If you read the history of those notes as they 
o 
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are described, there were an entire group of notes 
apparently which were due on an earlier date than the date 
described in this particular statement. 

Then notes were rolled over for 90 days and one 
of the notes was rolled over to 1971. 

In the ordinary course it would have been 
expected that these notes would be continued to rolled over 
on a 90 dey basis. Witness the fact that one of the notes 
had been rolled over for approximately two years. So I 
certainly was cognizant of that. 

In addition, it is not uncommon for -- at least 
in my limited experience -- for a new company to have to 
borrow money to increase inventory and that is exactly what 
happened in this case. The company was in the book-selling 
business. You have to borrow money to print books so that 
you can sell books. This company was in the film-making 
business. You have to borrow money to make films so you 
can sell films and that is my understanding of how the 
company intended to operate. 


(Continued on next page.) 
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QO Let me ask you, was it your understanding that 
the company intended to meet its obligations by further 
credit? 

A Well, further credit -- if you mean by "further 
credit” rolling over -<- 

Q My question is, is it your testimony thar you 
expected the company to be able to meet its obligations by 
further credit? 

A If you mean by "further credit" continuing to 
roll over the notes payable, yes. 

9) Rolling over notes payable would not increase 
the cash position of the company, would it? 

A No, Sir, it would not. 

Q And it would not allow the company to pay off 
its accounts payable, would it? 

A No, it would not allow it to pay off its 
accounts payable but if it did not have to pay the notes 
payable they could use the proceeds from the sale of the 
inventory to pay the other accounts. 

Q By the wav, I take it you are familiar, from 
your testimony, with Chelsea House's relations with its 
banks? 

A Oh, not at all -- only to the extent that I got 


the information from reading the material you gave me. I 
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2 || do not know anything about the relation with the banks. I 
3 am just readinc the notes in the registration statement and 
4 the notes in the balance sheet. I don't know anything about 
5 the bank -- I don't know which bank they used. 

6 || Q Did you know whether the bank would roll over 

7 || the credit this year? 

8 A Wo, sir, I did not know it. I expected it would. 
9 || happen in the ordinary course. 

10 Q Is it your testimony that the accounts payable 
11 would be met by sale of inventorv? 

12 A In part, yes. 

13 a) How else would it be met? 

14 A I don't know. I assume it would be met out of 
15 the operations of the business. 

16 Q Isn't it true, Mr. Jackson, that the inventory 
17 in substantial part as reported in this financial statement 
18 represented books and films which were not even completed? 
19 A I don't think that is true of books. It is 

20 certainly true in part about the film, but . think even the 
21 films represent -- the film inventory included partially 


completed film, and to the extent that the films did not 
include completed films I knew that they had partially 
completed films, and as you probably |}:now historically these 


25 things are carried at what they call lower of cost or market. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY 3 2UARE. NEW YORK, NY. CO 7-4580 


245 346 


1 3MKd Jackson-cross 

2 That means they are not carried at the retail price. 

3 Q Can I direct your attention to Note 9 in 

4 Price Waterhouse's statement of financial condition for the 
5 year ending October 31, 1969? 

6 A All right. 

7 Q I assume you read that note? 

8 (Witness examines.) 

9 Q Could you read it now aloui? 

10 A well, it says, “Inventories of ‘ooks are valued 
ll at the lower of cost (first-in, first-out basis) or market. 
12 Major classificiations at October 31, 1969 are as follows: 
13 "Bound books $ 64,535 

14 “Work in process 216,897." 

15 Q So that as a matter of fact, in terms of the 

16 book inventory almost precisely 75 percent represented hooks 
17 which were not yet finished as of October 31, 1969, is that 
18 correct? 

19 A As of October 31, 1969, absolutely true. 

20 Q And as a matter of fact, the preceding note, 

21 Note 8, as we discussed yesterday, showed that there had 

22 been -- that the company had been late with regard to 

23 certain manuscripts on specified delivery dates; isn't that 
py correct? : 

5 A They had heen late, and they had new dates for 
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delivery, that is correct. 

Q An_d it is stated that if they did not meet the 
new dates there would be a cancellation; is that correct? 

A Let me just read that. 

(After examining) 8 says if it doesn't meet 
the new date the publisher, whoever it is, intends to 
exercise the right to cancel, and the company might have 
to refund the moneys described in Note 8. 

Q With regard to the film inventory which was 
going to be used in your opinion to pay for notes payable, 
at the least, assuming that they could roll over the notes 
payable, Note 10 reflects 16-millimeter films with an 
inventory value of $278,777, and 8-millimeter films of an 
inventory value of $122,051; is that correct? 

A That is net of amortization, that is correct. 

Q And the note continues to state that ten of the 
16-millimeter films were in process, still in process as of 
October 31, 1969? 

A That is right. 

Q And it states also that "There were no sales 


of 8-millimeter films, a substantial portion of which were 


in process" -- is that correct?: 
A Yes, that is what it says. ’ 
Q Now, do you agree that one definition of 
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insolvency is a company's inability to pay its bills as 
they become due? 

MR. GLASS: Objection, your Honor. His idea of 
what insolvency is has no relevance. If he wants to ask 
what he felt about the condition of the company, that is 
proper. 

THE COURT: His opinion whether it was or was 
not solvent is unfair -- 


THE WITNESS: I think it is a legal definition 


of insolvency, if you cannot pay your bills as they become 


due. 

@) One of your claims, am I correct, with regard 
to Mr. Oppenheim is that he did not disclose to you -~ and 
I take it you had no way of knowing -- was in a critical 


cash position and might be insolvent? 


A Not only did he not disclose that, Mr. Fleming 
Q Will you answer my question? 
A What is your question? 


(Question read by the reporter. ) 
MR. GLASS: Your Honor, that is two questions, 
and I think the witness should be entitled to answer each. 
THE COURT: Answer each one. 
A Mr. Oppenheii: did not tell ne that the company 


was insolvent. 
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2 Q And that is one of your claims of deception in 
@ ‘ 
3 this case? 
4 A Yes, that is one of them, certainly. 
e 5 Q And I take it it is also one of your claims that 
6 you had no way of knowing that this company was or was on 
7 the verge of insolvency? 
ae 8 A Yes, that is right. 
9 9 Now -- 
10 A You understand I am speaking about the end of 
snseiseseeteinapcincaenlicattastsstataeeiie re Rieiiee saison 
4 11 March, the beginning of April 1970. 


= eccnti ELLIE I ee 


#2 12 Q Yes, immediately after you had read carefully 
le 13 Price Waterhouse's financial statement for the full fiscal 
14 year ending October 31, 1969; isn't that correct? Yes or 
15 no. 
e 16 A No, that is not necessarily true. I read that 
17 Price Waterhouse statement when it came in in January 1970. 
18 I spoke to Mr. Oppenheim in March 1970. 
® 
19 Q All right. 
20 A (Continued) When he told me everything was fine. 
e 21 Q I accept that amendment, Mr. Jackson. 
22 You recall filing an affidavit in opposition to 
_B udg" < in thi: case? 
bel 2a ry Yes, I am sure I did. 
25 Q And do you recall stating that it was not 
° | 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


.— 


16 


17 


mR Y SB RB 


249 850 


7MKd Jackson-cross 
alarming to you for a new and growing company to have a loss 
of $30,000 for a full fiscal year? 
A If I said that -- I don't remember saying that, 
but if I said that, it sounds like I would say it. 
MR. GLASS: May Mr. Jackson see that? 
MR. FLEMING: Yes, I was about to. 


Q I direct your attention to the sentence on 


"In my experience, however, it was not alarming 
for a new and gruwing company to have a loss of $30,000 for 


a full fiscal year" -- is that carrect? 


» I said it in the conte:t of tha: entire para- 
graph. 

Q I understand. But did you say that? 

A If you read the next sentence with it, please. 

Q On what basis -- 


MR. GLASS: Your Ilonor, in fairness, may he 
read the next sentence? 


MR. FLEMING: All right, let him read the whole 


thing. 
A After that sentence -- , 
Q Why don't you start here (indicating)? 
A Okay. After reading the sentence that you read: : 


“Such a company could readily become successful 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y, CO 7-4880 


290 


8MKd Jackson-cross 
so long as there was private financing for its operations, 
a good climate for a public offering of its stock and a 


4 market for its products. The $30,000 loss did not alarm me 


e 5 because I knew. that Mr. Norman had invested hundreds of 
6 . .ousands of dollars in the business, that distributors 
7 with whom the company dealt had advanced it substantial 
& 8 credit and that investment hanking concerns had aaieiaiciiad 
9 keen interest in the company." 
10 THE COURT: I thought you did not know the bank. 
® 11 THE WITNESS: No, I said “investment banking 
12 | concerns," your Honor. Those are the underwriters. 


e 13 THE COURT: Oh, I thought you mentioned a bank. 
14 THE WITNESS: No. If I said “bank" I should 
15 have said “investment banking concerns." I did not know the 
& 16 bank. 
17 Q Mr. Jackson, on what basis did you find this 
18 company to be a growing company, in view of the comparative 
° 19 figures for the first six months of 1969’ and the last six 
20 months of 1969? 
% 21 A You mean in light of those figures? 
a Q Yes. 
® A Well, I thought it was a going ‘eiiiiiicss in light 
& A of the nature of the products which the company I thought 
ys) was successfully turning out. That was my understanding. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
ZY SQUARE; NEW YORK, N.Y. CO 7-4880 


mod 
9MKd Jackson-cross 
The fact that the company -- 
Q On what basis did you understand that the 
company was successfully turning out these products -- 


A My conversations. 


Q -- based upon these financial statements for the 


six months period in question? 

A Yes, but, Mr. Fleming, the financial statements 
only show the sales of these particular products. I did not 
think that they had at the very beginning to make money on 


the product that they were turning out. They were turning 


—— 


out films of a very high and sophisticated nature. They 


ne ee 


SO A re ee ee: pmeeemenpencene 


ee 


were turning out films to »e utilized in The History Machine 


Ren oe 


They == oF AAR TR ee eS 
Did you -- 
MR. GLASS: May he finish? 
MR. FLEMING: I'm sorry. 

A (Continued) They were turning out reference 


works which were in great demand, and I understood, from 


a 


jetties 
my conversation with Mr. Oppenheim that the company was 


etn. 


successful in creating these particular products and that 


ee oat 
oa SI a 


in his opinion these things were going along famously. 


eee, an a e 
That was my impression in April or March of 1970 


of why I thought this company was a growing concern. 


Q What films did the company manufacture? 
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Well, I understood that in connection with The 


History Machine the company had pr.pared about 55 films. 


Q 


A 


Q 


A 


Q 


A 


What was the name of one film? 

I don't remember the names of any of then. 
All right. 

They were -- 

That is my question. 


They were films related to the period. I don't 


think they had names. 


Q 


A 


I see. 


Okay. In addition, The Universe-at-Large, 


which was a separate film company geared to turning out 


films of greater length than the ten-minute length included 


in The History Machine, was working on films. I remember 


there was a film about, I think, Cage, the American musical 


composer. 


war. 


and Mao. 


There was a film about the roots of the cold 


There was a film being worked on about China 


There was a varicty of these really sophisticatec 


films which I believed, after talking with Mr. Steinberg 


and Mr. Oppenheim, there was a successful and substantial 


market. 
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Q Had they sold any? 
A I really don't know, sir. According to 
Mr. Oppenheim, they had. 
Q Mr. Oppenheim told you they had sold them? 
A He told me, sir, describing these projccts, 


that everything was going along famously and led me to 


believe that all of them entailed in -- that everything was 


going along famously, completely the opposite of the company 


about to fall apart. 
Q Did you ask -- 
THE COURT: That was Mr. Oppenheim? 
THE WITNESS: Yes. 
THE COURT: When was this? 
THE WITNESS: When he came to see me. 
Q Now, Mr. Jackson, it was on that basis that you 
characterized this as a new and growing company, is that 
correct? Yes or no. 
A Yes, I think so. 
Q You then wrote in your sworn affidavit, "Su: 
a company could readily become successful so long as there 
was private financing for its operations, a good climate 
for a public offering of its stock and a market for its 


products." ' 


Now, to your knowledge, was there any private 
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financing for its operations available? 
A There was private financing in the form of 


bank financing all the time. 


Q Were they getting new loans from the bank? 

A Obviously. 

Q _Why do you say obviously? 

A ". gause, aS you pointed out to me, the accounts 
an? notes »..’:.le in April of 1969 were only $102,000, and 


by October ]969 those notes had increased to $358,000, at 
least one «. “sh was not due until 1971. 


Q 30 the private financing you were referring to 


is bank loans? 


A Ves, Sir. 
Q i next question: "a good climate for a public 
offer! * s stock." 


1d you consider March 1970 a "good climate for 


a public offering of its stock"? 


eT ees 


— 


apes 
A No, six, I did not. 
Q And as a matter of fact, Bache & Company, upon 


learning the year-end figures in January of 1970 had backed 
away from even a private placement, isn't that correct? 

A That is true. 

Q And, finally, “a market for its products" -- 


is that correct? 
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A Yes, sir. 
Q And based upon the financial statement that 


you had read, upon what evidence did you find a market for 
its products? 

A Well, the very fact that there were sales 
indicated that there was a market for its products, but I 
did not rely upon what I found in the October 1969 balance 
sheet for feeling as to whether or not there was an 
appreciation for its products six months later. 

Q It evidenced to you that there was a market for 
its products, that its sales had been $1,000,000, principall 
from one book for the first six months of the year, and cnly 
$192,000 for the next six months of the year? 

A Six months prior to the time that I was called 
upon to make a judgment, yes. 

Q And, finaily, the $39,909 loss did not alarm 
you because you knew that Mr. Norman had invested hundreds 
of thousands of dollars in the business, is that correct? 

A Yes, sir. 

Q And in fact, Mr. Norman, to your knowledge, was 


a very rich man, is that correct? 


A What he told me. 
Q Didn't you testify in your deposition tiat you 
Vicw him to ‘ve a very rich man? 


SOUTHERN DISTRICT COURT REPORTERS, U.3, COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


10 


11 


RS R RR 


256 357 


1L4MKd Jackson-cross 


A Only by what he told me. Sure, I testified to 
that -- that's what he told me. 

Perhaps I also formed the opinion after visiting 
his estate. 

Q Ané I think you testified in your deposition 
that you had a certain respect for very rich men? 
A I don't think I said that, Mr. Fleming. 

MR. GLASS: One minute. May we have the page 
and the date of that deposition? 

MR. FLEMING: We will get it. 

MR. GLASS: Where are you reading from? On 
page 4]? 

May the witness see that? 

MR. FLEMING: Yes, I will read it to him. It 
is a deposition taken of Mr. Jackson on December lst, 1971 
at our offices. 

Q At page 41, this question: 

"Do you still have the same opinion of 
Mr. Norman? 

"A Well, over the -- ever Since the company 
filed in bankruptcy, my view of Norman's ability to perceive 
what may be going on has changed somewhat. But he is still 
a very rich guy, and I have a certain amount of respect for 


rich people." 
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Did you so testify? 
A Yes, sir, I did say that. 


(Continued on next page.) 
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MR. GLASS: In all fairness, can the witness be 
permitted to read the forepart of that explanation whicn 
discusses what he felt about Mr. Norman in March cf °-u? 
THE COURT: You can do it on redirect 
examination. 
MR. GLASS: I was just trying to save time. 
9) As a matter of fact, Mr. Jackson, was it not 
your knowledge of Mr. Norman's wealth and your knowledge of 


nis suostantial stock interest in «"?2sca House which 


convinced you at least in part that your investment was 


safe because if the situation became bad, Mr. Norman might 
well take steps to bail out the situation? 

A I just can't answer that yes or no. 

@) Now, you also note in your affidavit that one 
of your causes of optimism was distributors with whom the 
company dealt had acvanced substantial credit, is that 
correct? 

MR. GLASS: May he see the affidavit? 

MR. FLEMING: I just. read it. 

MR. GLASS: Would you read what he said instead 
of paraphrasing it? 

MR. FLEMING: I just read it directly. 

THE COURT: Don't you have a copy? 


MR. GLASS: I don't have it in front of me, no. 
| 
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THE COURT: Why don't you? 
Q "The $30.000 loss did not alarm me because 
Mr. Norman had invested hundreds of thousands of dollars in 
the business and the distributors with whom the company 


dealt had advanced substantial creait." 


———n 
———— a ee 


A All right. 


Q Did you know that the distributors, that Chelsea 


House was in substantial debt to its distributors? 


A I knew that what I said was accurate in the 
affidavit. 
Q Did you know that Chelsea House was in sub- 


stantial debt to its distributors? 
A Well, I don't know abont t.\2 word substantial. 


I knew that Chelsea House had received advances from 


ne 
distributors in the amount describe in the various financia 
Phicre2 gi [ 

Q Did you use the word substantial credit in 
your affdavit? 

A If ,c!. read it to me, I did. Is that what it 


says? Did I use the word substantial? I don't have it 


before me. 


Q All right, here we go (handing to witness.) 
A I knew that, right. F 
Q Did you use the words substantial credit? 
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A Yes. 
Q Fine. 
A Of course. 
Q And did it continue "amiinvestment banking 


concerns have evinced a keen interest in the company"? 

A Yes, sir. 

2 As of March 1970, what investment banking firns 
were evidencing keen interest in the company? 

A As of March 1970, no investment banking firms 
were evidencing keen interest in the company because as of 
March 1970, invesment banking concerns had evidenced 
interest as I said in the affidavit. 


Q Did you offer to buy Oppenheim's stock in July 


of 1969 or March of 1970? 


A Actually April, April 1970. 
Q You were not in the deal until April 1970? 
A I was not in the deal until April 10,1970. 
That is when I signed the -~ agreed to buy. 
Q By the way, was Chelsea House reasonably prompt 


in paying its bills for legal services? 

A I don't really know. 

Q Isn't it a fact that the Royall Koegel firm 
filed a claim in bankruptcy for $25,000 in unpaid bills? 


A I think that is for unbilled time. 
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Q Unbilled time? 
A I think they paid their bills as billed. 


As I recall it, we had some sort of an asiiniaiat 
ment where they paid something like $1,000 a month and at 
some point in time the accounting department would get up 
a bill for the difference between the total time rendered 
and the money received and they would send a bill and that 
event never tool: place because the company filed in 
Chapter XI before that happened, so that particular 
accounting could not take place until the Chapter XI. 

Q By the time the company filed in Chapter XI, 
which I believe was July 2, 1970, the Royal Koegel firm 
had been representing Chelsea House for more than a year, 
is that correct? 

A Well, had been doing work for more than a year. 


Q You had been acting as outside general counsel 


for more than a year? 


A That is correct. 
Q Having replaced Rifkin firm? 
A I don't know that we replaced. I think the 


Rifkin firm was out when we came in but certainly we came 
after they did. 
Q It is your testimony that Chelsea House was 


paying $1,000 a month during this period of time with the 
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understanding that at some time in th future they would be 
billed for time worked? 

A That is the standard arrangenent as I recall it. 
This was no special arrangement for Chelsea House. 

Q With your clients, they pay you $1,000 a month 
and some time in the future you send a bill for the work? 

x: Not necessarily $1,000. It might be $10,000 a 
month, but the arrangement was generally everybody was on 
some sort of retainer and at the end of scme period, 
depending really, I suppose, on the amount of money due, 
the accounting department would get up a bill and send them 
the difference between the total time consumed on the 
account and the money actually paid as a retainer. 

Q Mas the agreement as between you and 


Mr. Steinberg and the people at Chelsea liouse that they 


would pay $1,000 a month until they were able to obtain a 


public underwriting and funds, at which time they would pay 


eae 


_their bill? —..—-- 


A It could heve been that way, I don't know. It 
might have been. I don't remember 1970. There may have 
been a lot of underwritings that were handled in that 
manner but I: don't remember the exact deal with Chelsea 
House. 


Q You made it, didn't you? 
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A Yes. 
Q Mr. Anderson didn't make it? 
A No, I don't think so. 
Q You testified on your direct examination that 


after January lst, after Bache backed out on the deal, you 
told Steinberg about getting Price Waterhouse in and getting \- 
them on the updated financial condition? 


A I don't think I told them to get them in, I 


told them to keep them in there. 


ot ssauniremnstinseetismattaniciatg in iininse tennis 
Q And to keep them up to date on the financial 
condition? 
A Yes. 
Q At any time between the first knowledge that 


the Oppenheim stock was available for sale, wnich I under- 
stand came from Steinberg in late March or early April 1970, 
at any time between that moment and April 10 when you signed 
the contracts and the notes, did you inquire of anyone at 
Price Waterhouse as to the condition of the company? 


—— 


A No, sir, they wouldn't know. 


Q Weren't they conducting a stub audit? 

A Yes, but that was for the period ending April 30. 
Q Werer.'t they conducting a stuv audit? 

A For the period ending April 30, yes. This was 


the early part of April. This would take three months 
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after the close of the period to get it finished. - They 
wouldn't have the slightest idea in the middle of April 
what the results for the period ending April 30 were. 

QO I quite agree they would not. But is it your 
testimony that the auditors at the company, engaged in a 
stub study, would not be able to give you some opinion as 
to the financial condition of the company as of the date 
that you asked them? 

A Based upon my experience with Chelsea House and 
Price Waterhouse and the Chelsea House hooks, they woulg 
not have hac the slightest idea in the early part of April 
as to what was going on in ¢& CAXLY lars et April, 
sisures, remember, Mr. Flem‘ng, the figures 
for October 1969 were not cempleted until the end of 
January 1979. There would he no reason to think they would 
be any different for this period. 

THE COURT: Your familiarity with the Chelsea 
Mouse Looks, what was that? 

THE WITHESS: Well, sir, I received a copy of 
this particular document, Exhibit -- I don't know the 
number now, but the financial statement of October 31, 1969. 

THE COURT: You mentioned your familiarity with 


the Chelsea books. 


THE WITNESS: When I say books, I mean the 
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report of the books contained in the Price Waterhouse 
report. 

THE COURT: All right. 

THE WITNESS: Transmitted in January. 

THF COURT: Okav. 

THE WITNESS: I can tell you, Judge, I never 
saw the books of Chelsea House until about two weeks ago. 

9) To be clear, it is not therefore your testimony 
that you knew in 1979 that Chelsea House books were so 
fouled up that no auditor could give you any information 
from therm? 

A ¥ did not know that, Mr. Fleming, in 1970. 

9) My question is not knowing that, did you ask 
Price Waterhouse for any information aout the financial 
condition of the company before you signed on April 10, 1970 

A I have already indicated I did not. 

Q Even though you in fact had persuaded Price 
Waterhouse to take Chelsea House as an account, isn't that 


correct? 


A Mr. Fleming, it wouldn't make anv difference 
who the accountant was in there. ity oersuading didn't 
ann iat I coule cat any information that didn't exist. 

Q Isn't it a fact that you persuaded Price 


Waterliouse to take Chelsea House as a client? 
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A I explained yesterday exactly how I met Price 
Waterhouse and how they got together with Chelsea House. 

It might be satisfactory to say that amounts to 
persuasion but that is what I dic as I described yesterday. 
9) Your testimony yesterday as I recall, and 

correct me if I am wrong, is that you called someone at 
Price Waterhouse and gave them Chelsea Ilouse's number? 
A le, sir, that is not what I said. I said I 
met the managing partner of Price Watc~house, who I had 
never met before in my life, on an airplane going to 
Mexico, and persuaded him to call Chelsea Mouse if his firm 
was willing to represent people like Chelsea House and that 
was the extent of my persuasion. 
@) You did agr that you testified in your depo- 
sition, page 84, I think -- 
MR. ‘LASS: Which deposition? 
MR. FLEMING: The same deposition, thesame day. 
@) Line 22: 
"The Witness; I think I secured Price 
Waterhouse -- that is, I introduced them to Price 
Woeterhouse, and persuaded Price Waterhouse to represent 
them." 
Did you make that statement? 


A I did, sir, but my experience is as I described 
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10ARd Jackson-cross 
yesterday, meeting him on the plare, thing more. 
Q But in any event, whatever your role in having 


Price Waterhouse accept the engagement from Chelsea House, 
you did not at ti.e time you made this commitment to purchase 
actually sign the agreement, ask Price Waterhouse what they 
knew about the present financial condition of the conpany? 

A | I did not. 

Q Directing your attention once more to the 
balance sheet for the year ending October 3l, 1969 -- 

A Okay. 

MR. FLEMING: May I have a moment, please, 
your Honor? 

(Pause.) 

MR. FLEMING: I withdraw the question. 

Q Mr. Jackson, you knew that these captions in the 
financial statement, advances from distributors, were 
obligations of Chelsea House; did yu not? 

A Yes, tney had -- sure, they were only 
obligations of Chelsea House. 

Q You knew that Chelsea House would have to pay 
that $233,000 reflected as advances from distributors? 

A I didn't -- I knew that they had to pay but I 
did not «mite underatand that they would have to pay regard- 
less of the success of any of the particular books. I did 
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> 2 not understand that. 
° 3 I thought that the advances were against 
4 specific books which would be renaid out of the revenues 
5 || derived specifically from the sales of those books. 
© 
P 6 Q It was yol Jlerstanding that unless the books 
(i, sold there would be no obligation? 
+ 8 | a My understanding was chat so long as the manu- 
| 
9 1 script was delivered and printed, Chelsea House did whatever 
10 it had to do, having received an advance from Random House 
11 that its obligation to repay was conditioned solely upon 
ad . . * . 
12 the revenues derived from any particular hook for which 


13 || there was a specific advance. 


TUN COURT: Where did you yet this from, the 
New York Magazine article? 


THE WITNESS: No, sir. 


) 
u 


From the finaacial statement? 
A Actually I got it from my reading of the 


prospectus, my reading of the prospectus and the financial 


statement in the sense that the arrangements between the 


which you rezerred me, where we talled ahout what the 


result is if Chelsea House doe not deliver a particular 


y oR RK 


manuscript. 


§ 


“heir obligation was to give a particular manu- 
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script and failing that, would have to turn back the money. 
My understanding was that the distribution 
arrangement was identical, you delivered the book, you got 
an advance and your obligation to repay wa: conditioned 
solely -- it was a bookkeeping matter handled by the 
distributor. 
ja would get the money in the first event at 
any rate and the money that he would deliver to Chelsea 
House would be delivered only after deducting therefrom 
the moneys which he had advanced as to each specific hook. 

(@) If some hooks were sold Chelsea House would not 
have to pay back the advance, was that your understanding? 

A So longa as Chelsea House delivered a book, yes. 

(a) Can you explain if that was your understanding 
why the advance from distributors were placed on the 
balance shcet as a liability and not as a contingent 
liability? 

A To mc it didn't make any difference, they were 
liabilities. I didn't appreciate the distinction enough -- 
I don‘t have any bookkeeping background and to me when you 
are considering whether they have to pay or don't have to 
pay, I guess, shall I say conservative accounting approach 
for the accountant is to claim it as a liability. I don't 


know how it should have otherwise been put on a balance 
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I can't tell you that. 


Did you ask any questions about it seeing that 


the accountant might be able to teil? 


A 


No, I had my understanding and I did not ask 


any questions. 


Q 


item in that 


A 


And the $233,000 did not seem to be a material 


financial statement? 


Wot in the light of my expectation of sales 


which would be utilized to pay that particular amount. 


Q 


Mr. Jackson, is it a fact that you have been 


the past a director of between five and ten private 


companies? 


A 


Q 


through 
A 
1@) 


A 


the 


Ts: Lt a. fact? 


Have you owned stock in those companies? 
Yes, sir. 
Have any of those companies gone public 


representation of Royal, Koegel and Wells? 


Have you dealt with auditors? 
Yes. 
And reviewed registration statements? 


Certainly. 
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Q Read many financial statements? 
A Yes, sir. 
Q Are any of those companies presently bankrupt? 
A Mo, sir, not as far as I know. 
Q You we a director, am I correct? Have you not 


been a director of those companies? 

A I thought you were asking me about it weueecaline 
my history as a lawyer. Tall-ing about at this moment? I 
don't know of any company I was a director of in bankruptcy. 
Is that your cuestion? 

Q My question is, during your time as an attorney 
have vou been a director of anywhere between five and ten 
private companies? 

A Yes, sir. 

Q And have some of those companies gone public 


under your representation? 


A Yee: Sir. 

Q Any of those companies go bankrupt? 

A ilot as far as I know. 

Q You have also been an officer in five or ten 


public companies? 


A I have been secretary, that is the.extent of my 


officership. 


(9) Financial statements are not something entirely 
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2 new to you? 
3 } Certainly not. 
4 rere is no question that you are a director 
5 of this company, is there? 
6 A No, sir. 
7 Q Mo question that you knew ilarold Steinberg? 
8 A Yes. 
9 Q to question that you knew Rokert Hector, the 
10 Chairman of the Board? 
11 A I certainly met him. 
12 Q You knew Mr. Oppenheim? 
13 | A Yes. 
14 Q And vou knew Mr. Norman, one of the executive 
15 officers? 
16 | A I ces sa'niy did know him. 
17 (9) And 4 ‘act Mr. Norman was a principal share- 
18 holder, was he not? 
19 A I think he was. 
20 Q You in fact had been in his home? 
21 A Certainly have. 
22 Q And you knew Dr. Fred Israel? 
s A About as much as ~ knew Mr. Hector. 
2A Q You knew Leon Friedman? 
25 A Yes, Leon Friedman was house counsel. I 
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certainly dealt with him. 
Q You asked no one of these other than Steinberg 


at the time of your 


cor~’’ tion of the con 


nurchase anything about the financial 


any; is that correct? Yes or no. 


A From the time of the purchase, Mr. Fleming, 


meaning at the end of March and beginning of April, up 


until the time I paid for the stock, the answer is I did not 


ask anybody except Mr. Steinherg, that is correct. 


@) As a natter of fact, at the tine of your 


deposition you had no real recollection of having even 


spoken to Steinberg 
A That is 
°e) You had 
about the future of 


project at the time 


about it, is that correct? 

correct. 

no recollection of talking to St2inberg 
The History Machine or the film library 


£ 


of your deposition? 


A I don't think I was asked that. 
Q You vere estad if your purchase of the stech -- 
. “LASS: Why don't you read rrom the specific 


page where he said it, with the Court's permission? 


MR. FLEMING: I withdraw it, your Honor. 


Q In addition to all of this you had introduced 


Herzfeld & Stern as 


company? 


a prospective underwriter for the 


A “—— 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE NEW YORK N.Y. CO 7-4880 


v 


e 


BY B R 


nv . 374 


17ARd Jackson-cross 


a) Your haa attended meetings between Herzfeld & 
Stern representatives and Chelsea House cusbeniheadivons, 
is that correct? 

A I attended an introductory meeting and a final 
meeting, yes, sir. 


@) During those meetings at least some aspects of 


the business of the company were discussed, is that correct? 


A Yes, sir. 
Q It is also true, ai1I right, that with regard 
to llerzfeld & Stern, the company, including Mr. Oppenheim, 


refused to accept $”° a share as an offering price? 


Q Am I correct that you also attended two 
meetings between Chelsea House and Herbert Young & Company 


with respect to a possible underwriting? 


A Yes, I did, in November of 1969. 
ld 
Q This would have keen two or three months 


subsequent to the termination of the Herzfeld Stern 


efforts? 
A Correct. 
Q Herbert Young & Company in November 1969 was 


willing to underwrite only at’a price of $7, isn't that 


right? 
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ation. 

Q Once again? 

A I heard Mr. Steinberg say six. He could be 
right. I don't know. 

Q Once again, the company includinc Mr. Oppenheim, 
refused that? 

A Yes, that is correct. 

Q Finally, of course, you were aware of a possible 


relationship between Bache & Company and Chelsea House 
nokinn to a private placement? 

A Yes, sir. 

Q And you knew when Bache & Company heard that 
the company, Chelsea House, lost $30,000 for its prior 
fiscal year ending October 31, 1969, Bache & Company 
withdrew, is that correct? 

A I knew Bache & Company withdrew. I can't tell 
you, because I wasn’t there, why it was that they withdrew. 


But I knew that they had withdrawn. 


Q Did Mr. Anderson tell you why they had withdrawn? 
A He didn't tell me what you said. 
Q He did not tell ycu that they were dissatisfied 


with the year-end figure? 
A No, he never said that. 


Q You also }:new, of course, that Mr. Oppenheim's 
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stock was being sold at $3 a share? 


A Yes, sir. 
Q In fact, it was being sold on terms, was it not? 
A Well, I knew that I was buying mine on terms 


and I suppose possibly I assumed everybody else was, but I 
don't know that. 

Q What were the terms that you were buying on? 

A Well, it was approxinatcly, approximately one- 
third down, one-third at the end of one year, and one-third 
at the end of the second year. 

Q So that since July of 1969 when Cppenheim 
thought that the company was valued at $10 and April of 1970, 
something caused Oppenheimer at least to sell out for one- 
third, for $3 a share, one-third down and the additional 


$2 over two years, is that correct, yes or no? 


A I don't know why he changed his mind. 
Q But that is what happened, as a matter of fact? 
A If you mean he was unwilling to offer the stock- 


remember, this company was offering its stock to tl.z public 
at a particular price on the one hand and Oppenheim was 
selling his stock privately on the other hand and those two 
are not related. 

It is not the same kind of transaction. 


Q In July Onpenheim thoutht that the stock was 


SOUTHER. ‘DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE NEW YORK, N.Y. CO 7. 4580 


16 


17 


& 


ret 
be 


20ARdG Jackson-cross 
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A For the purposes of sale to the public. He was 


getting none of that, you understand that. 


was getting the whole thing. 


The company 


(8) He thought the stock was worth $10 a share to 


the public? 


A: He thought the stock, if the public wanted to 


buy, they woulc have to pay $10 a share and all the 


proceeds went to the company, yes. 

THE COURT: That wouldn't affect 
his own stock? 

THE WITNESS: Surely it would in 
it would increase the value of the stock any 
cash in the company. You increase the value 
but that didn't mean he was getting anything 
his stock. 


Q As a matter of objective fact in 


the value of 


the sense that 
time vou put 
of the stock 


like that for 


April of 1970, 


Mr. Opvenheim sold out his stock at $3 a share and according 


to you, one-third down and the rest over two years? 


A That is correct. 


Q You knew at the time you participated in the 


purchase of Mr. Oppenheim's stock that the company was 


engaged in negotiations, underwriting negotiations, with 


E. L. Aron and Company, did you not? 
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A Well, shall I say I knew they were talking to 
E. L. Aron. I don't like to use the word underwriting 
negotiations. 

Q They weren't talking about lunch, but about a 


possible financing? 


A That is correct. 
Q Had you introduced E. L. Aron to them? 
A Yes, I think I said ~esterday there were two 


people locally in my town with whom I spoke about Chelsea 
House back in the spring of 1969. One was Mr. Brenits with 
Herzfeld & Stern and one was Jimmy Raffity, associated 

with Aron. And when,as things went along, the company was 
unsuccessful in finding underwriting, Mr. Steinberg again 
asked me to see what I could do and I communicated with 
Raffity and he went back and brought in the Aron people. 
That is what happened. 

f@) During the March 13 conversation with 
Oppenheim, did you tell Oppenheim that E. L. Aron was 
looking at the company? 

A I don't think -- no, sir, I don't think so. 

Q Directing your attention to that conversation, 
March 13, 1969, is it your testimony that Oppenheim's 
complaint to you was that he was in artistic disagreement 


with Steinberg? 
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22ARd Jackson~-cross 
A That is right, and that Steinberg was an 
impossible person to work with. Those were the -~ terrible 


personality conflicts between he and Steinberg. 

Q Did he specify in what ways, to your knowledge, 
Steinberg was an impossible person to work with? 

A Only to the extent that Steinberg wouldn't 
listen to me. Every idea I have Steinberg disregards. 

Q Did he specify any idea that he had which 


Steinberg disregarded? 


A No, sir. 
Q That was the conversation? 
A That was his conversation generally. I suppose 


he repeated the same thing -ver and over again. You haven't 
included the fact that he asked me would I intercede, could 


I be of assistance and my conversation with him. 


Q You say Mr. Oppenheim asked you to be of 
assistance? 

A Yes, sir. 

Q Did he ask you to request Mr. Steinberg to 


accept Mr. Oppenheim's artistic ideas? 
A Yes, to intercede on his behalf with 
Mr. Steinberg. ‘ 
Q Did he tell you one single artistic idea which 


Steinberg rejected so you would have something to talk about 
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A Yot at all. le cidn't ask me to speak abo. a 
specific idea, just generally. That he had a tremendous 


feeling of frustration ahout—his—entire role with the 
ance pat 


company and wanted me to speak to Steinherg, who, I got the 


impression from him, was the culprit. 
— 


—— 


Q But did he specify in what sense Mr. Steinberg 
was the ‘culprit? 

A Wo, sir, other than I have described to you 
this morning. 

Q In what sense did he wish your assistance? 

A The only thing I recall is that he said some- 


thing like, “You are an outsider. Mr. Steinherg may listen 


“to you. Will you please speak to him?" Something like 


that. 

Q What did he wantyou to say to Steinberg? 

A He wanted me to persuade Steinherg that he, 
Jack, had artistic abi.ity, the creativity to seriously 
add to, what shall I say, the development of Chelsea House. 

Q Did you know anything about Mr. Oppenheim's 
creativity or artistic ability? 

A I think I told you yesterday that I thought 
that the management of chssene House had -- was really 
three or four creative people and Oppenheim was one of them. 


I always viewed Oppenheim on the same level as Steinberg. 


SOUTHERN Is) RICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4680 


10 


11 


16 


17 


Rs B RB 


281 38 1 


24ARd Jackson-cross 
I didn't think of him as an inferior of Steinberg. 

Q It is your testimony during this 15-minute 
conversation, Mr. Cppenheim's request was a single one and , 
it was essentially, would you call Harold or someone and 
ask them to give my artistic albility some credit? 

A I don't know if he said call. ie wanted ne to 
intercede vith: Maroel’, call or visit with him, but wanted 
me to intercede. 

Q Dut he was very rosy about the prospects of the 
company, is that correct? 

A Rosy about the prospects of the company, 
notwithstanding his disagreement with Harold. 

Q And 1 take it you drew the inference from what 
Oppenheim said that he considered its economic future to be 
sound? 

A Absolutely. 

Q And then within two or three weeks you were 


told that he wes being bought out? 


A I was told he was selling out, ele being bought 
out. seerrammmmnaamenamanctini ses Cary 
a ee he was selling out? 
A Yes, that is right. 
Q At $3 a share on terms? 
A $3 a shar* on terms. 
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1 25ARd Jackson~cross 
2 Q You asked no questiors of anyone? 
3 A No, sir, I cidn't ask any questions other than 
4 those which I have described in my conversation with 
5 Steinberg. 
6 Q Now, even though your only familiarity came 
7 from the registration statement and the financial statement 
8 for the year ending auéeelt. 180%: is that correct? 
9 A And my conversations from time to time with 
10 Steinberg, correct, and whate 2r Mr. Oppenheim told me in 
ll 1970. | 
1Z Q Do you recall, Mr. Jackson, filing a petition 
13 in bankruptcy for $50,000 in legal fees for Royal Koegel's 
14 representation of the company in Chapter XI? 
is A I recall signing the petition.on behalf of 
16 | Royal, Koegel. 
17 MR. FLEMING: lay I have this marked, please. 
XVX 18 (Defendant's Exhibit F was marked for 
19 identification.) 
Q I wea to show you F for identification and 
21 ask you if your signature appears at the end? 
A It does. 
Q And that is a copy of the petition filed with 
e mM the court in bankruptcy? 
Py It certainly looks like it. 
le 
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Q I want to direct your attention me paragraph 7. 
I will read it to you. 

“Prior to initiation of the arrangement proceed- 
ing, petitioner was partner in charge of handling the 
account." 

A That is correct. 

Q To whom Mr. Anderson reported? 

A That is correct. 

Q “Petitioner acted as counsel for the debtor in 
effectuating a public offering for its securities. As such, 
petitioner was well acquainted with the business and 
financial affairs of the debtor and well qualified to act 
as its counsel." 

A Yes, sir. 

Q Did you so state? 

Yes, sir. 

Do you so swear? 

A Yes, sir. 

Q In explaining the arrangement, did you state at 


21 | paragraph 10,"because of a down-turn in the market in. early 


1970 a possible public offering of debtor's shares was not 


OT re a 
- rr 


possible." 


22 
23 
a 
” A Certainly true. 
ys) 


Q “Moreover, cutbacks in government spending for 
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27Akd Jackson-cross 
educational purposes led to a similar down-turn in the 
educational market, the primary market for debtor's products.|" 


Is that correct and did you so swear? 


A Yes, sir. 

Q Did you also state at paragraph 12, "beginning 
in mid June, 1970 until- petition was filed on July l, 1970, 
I and another associate in the office had virtually daily 


meetings with officers and directors of the @ebter to 


ee 


a em 


fetermine the best course to follow." 


A 


oe ON CO 


A Yes,sir. Yesterday I wasn't asked any 
questions but I certainly signed that. 
Q Did you testify yesterday that you got a auick 


call from Norman that said they had to go into bankruptcy 


coro — 


right away, at the end of June? 
A Yes, that is right. 
Q You know that Mr. Oppenheim's memorandum, the 
one you say you did not see and which had you seen you would 
not have bought the stock, you know it contains a reference 
to a conversation with you in which you said Herbert Levine 
complained about the New York Magazine article? You know 
that is in the memorandum, do you noti 
A Well, without looking, yes, 4 am sure there is 
a reference in there to that. I remember that came up 


yesterday. 
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1 28ARd Jackson-cross 
2 Q Not in this form, Mr. Jackson. 

3 This is not numbered, but it is on the eighth 
4 page. 
5 A Right. 

| 6 Q The first full paragraph. 
7 “Underwriters end up walking away from deals 

) 8 because ‘they do not have confidence in Narola being able to 
9 lead the coiupany to financial soundness even though they 
10 have faith in our product line. I cite Earl Brownstein 

) 11 of Herzfeld & Stern and Stu Shuman of Aron and Company as 
12 examples." 

#5 13 "Stu Jackson indicated a similar reaction on 

14 the part of Hiller Levine. Those are only the instances 
15 where it has been stated that Harold was the problem at 

‘ 16 Chelsea House so far as the financial community was 
17 concerned. Others simply walked away without stating their 
18 reasons." 

4 19 Did you so indicate such a reaction on the part 
20 of Levine to Mr. Oppenheim? 
21 A No, sir. 

a 
22 Q Did you have any discussion with Mr. Oppenheim 
23 except at March 13, 1970? 

* 2A A At any time? 
ys) Q Yes. 

¥ 
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A I assume, of course -- I believe I saw him in 
connection with the Herzfeld Stern discussions. I could 
have sen him in connection with te discussion of the film 
video litigation. I could have seen him when the letter 
of comments came in. 

I have no specific recollection of having seen 

Mr. Oppenheim though, other than at the -- I have no 
specific recollection of having seen him except I am sure 


he was at the Herzfeld Stern final meeting which I attended. 


Q And the meeting of March 1970, to which you 
testified? 

A Is there any question about that? 

Q I am just asking. 

A Of course. 

Q Do you have any recollection of meeting with 


Mr. Oppenheim between January l, 1970 and April 10, 1970, 
other than on March 13, 1970? 

A I have no specific recollection of having met 
Mr. Oppenheim other than as you have described it. 

Q I asked you yesterday if you discussed the 
‘New Yor.. Magazine article with Herbert Levine and Yovng & 
Company. Did you testify that you had not? 

A My best recollection is I had not. 


Q What is vour testimony, you did not or did? 
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A Tt is still my best recollection I had not. 
Q Do you recall being asked the same question in 


your deposition, page 134: 
"9 Did you discuss that article or do you 
recall discussing that article with Hiller Levine of Young & 


Company prior to your purchase of Jack's stock? 


"A vh, I don't know." 
A I haven't said anything to the contrary this 
morning. 
Q Was that your answer back on January 5, 1972, f 


that you did not know whether you had discussed it or not? 
A I will be honest with you, I don't know who 


Mr. Hiller Levine is. If that is a typo and is meant to 


be Mir. Herbert Levine, I said what I said then and I don't 
know -- and my best recollection still is -- 

Q Mr. Jackson, is there a Hiller Levine with 
Herbert Young & Company? 

A I don't know, Mr. Fleming. 


means Herbert Levine at Youna & Company? 
A I don't know. It wouldn't make any difference. 
I saie whiat I said then and I say it now. 


R 
Q Do you have any doubt that is a typo and Hiller 
SLE COURT: Why don't you leave it the way it 
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a30A4Rd Jackson-cross 

Q Am I correct, Mr. Jackson, you have not 
returned the 12,500 shares which you received back in June 
of 1969 from Chelsea Ilouse? © 

A Well, I really don't know whether I have 
physically returned the shares or not. Mr. Anderson tells 
me that I have but I really don't know. 


(Continued on next page.) 
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a.m. mkeg 1 vs .Jaékson-cross 
T-4-1 . Q As a inatter of fact, did you not testify in your 
: ’ deposition that as of the date of the deposition, December 
$ 1, 1971 no one had ever asked you to return those shares? : 
® A I think that was true. 
’ Q Well, hadn't your partners asked you to return 
. the shares of stock? 
ad ; . A No, of course not. Asked me to return the shares’ 
' Certainly not. 
7 MR. FLEMING: I have nothing further, your Honor. 
" " THE COURT: We will take a short recess. 
7 (Recess. ) 
@ = MR. FLEMING: If your Hono please, I have two 
" applications. We have Mr. Norman under subpoena -~ this is 
: Mr. Norman (indicating). He has a very important meeting at 
e ™ 12:30. Mr. Glass believes that the balance of his case will 
= probably consume the rest of the morning. Would it be con-~ 
e as venient to the Court if Mr. Norman came back at 2:30? He 
i will be our only witness? 
= THE COURT: That is all right. 
a sa MR. FLEMING: The second thing is we have the 
- promisory notes in question, and the purchase agreements in 
m question which I would like to have marked and to offer. 
e 7 Mr. Glass and I have no dispute as to these. 
” THE COURT: They will be received. 
we 
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(Marked Defendant's Exhibits G, H, and I in 
evidence.) 

THE COUi..: Have you concluded your cross-examina 
tion? 

MR. FLEMING: Yes, we have, your Honor, 

MR. GLASS: May I have redixect examination of Mr 
Jackson, your Honor? 

THE COURT: Yes. 

MR. GLASS: Before I commence, I believe that the 
stipulations between defense and plaintiff contained in the 


2390 
mkeg 2 Jackson-cross /redirect 389 


pretrial memorandum will be incorporated by reference to this 


case; is that correct? 
MR. JACKSON: No objection. 
THE COURT: Yes. 


REDIRECT EXAMINATION 


BY MR. GLASS: 
Q Mr. Jackson -- 
THE COURT: That is covered by paragraph C of the 
pretrial order? 
MR. GLASS: Yes, thank you. 
Q Mr. Jackson, you were asked to look at the Octobe: 
31, 1969 certified financial statement of Chelsea House for 
the year, the entire year, and youre also asked to look at 


the unaudited financial statement for the six months ended 
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mkcg 3 Jackson-redirect 390 
April 30, 1969; is that not correct? 

A That is right. 

Q And Mr. Fleming selected two items from under the 
caption “Current Assets", and selected two items from under 
the caption “Current Liabilities", and he asked to do some 
arithmetic yesterday; was that not correct? 

A Yes, sir. 

Q And when you pulled out those items from the entire 
caption, on the basis of that arithmetic, I believe you 
testified, as between those numbers, there was a difference 
of a half million dollars; is that not correct? 

A That is correct. 

Q But when you take the entiie item called "Total 
curcent assets", it shows in the Octoper 31, 1969 balance 
sheet approximately $96€,000; is that sot correct? 

A Correct. 

Q And when you take the “Total current liabilities", 
it shows approximately $907,000, does it not? 

A That is correct, sir. 

Q Indicating that there are approximately $60,000 
more of current assets than there are of current liabilities, 
and so that in speaking -- 

A Right. 


Q -- in terms of the ratio oi current assets to 
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current liabilities, the ratio is approximately l-to-1l; is | 
that not correct? 

A That is right. 

Q And that is that you saw when you looked at this 
balance sheet in January of 1970? 

A That is right. 

Q Now, this company is on a fiscal year basis -- fiscdql 
year ending October 31, 1969? 

A That is right. 


Q The first six months of the fiscal year of this 


company ends on April 30, 1969, does it not? 


A It does. | 
Q And that first six months includes Christms 
season, does it not? 
A It does. 
Q And the last six months does not include the 


Christmas season. 

A That is correct. 

Q And you were not asked,were you, whether or not 
the business of Chelsea House, in terms of trade books, is 


a seasonable business, were you? 


A No, sir. 
Q You are not a certified public accountant, are you? 
A I am not even an uncertified public accountant. 
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Q Your principal occupation, or your principal area 


of responsibility in Rogers and Welis in 1969, and more 


was it not? 
A That is right. 


Q And you did not relate registration statements, did 


particularly the first part of 1970, was that of a a 

A No, sir, never did. 

Q And you do not consider yourself an expert in | 
accounting and auditing, do you? | 

A Not at all. | 

Q And when you looked at the wtober 31, 1969 balan . 
sheet, which Mr. Fleming showed you, tlie company did not ha a 
a negative net worth, did it, under che caption "Stockholde: . | 
Equity"? As a matter of fact it had a positive -- | 

A Positive net worth, taking into account all asset. i, 
and liabilities, of $85,000. | 

1e) Now I believe that Mr. Fleming asked you if you 
knew why Bache and Company declined to do a private placeme:it 
for Chelsea House, did he not? 

A He did. 

Q In words or substance. And I pelieve you stated 
that Mr. Anderson told you the reason? 


A Yes. 
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mkeg 6 Jackson-redirect 392 


Q Can you tell us now what Mr. Anderson told you the 


reason that Bache and Company declined to do the public 
offering was? 

A He told me that Chelsea House did not meet the 
criteria for private placement with Bache of its customers -- 
period. 

Q Did Mr. Oppenheim ever tell you anything to the | 
contrary? 

A No, 

Q Did Mr. Steinberg ever tell yuu anything to the | 
contrary? | 


A No. 


Q Let us get back to January of 1979. You were ask 


| 
| 
about the public offering prospects of this cc. pany. In 
January of 1970, Mr. Jackson, what efforts, if any, did you 
undertake on behalf of Chelsea House to assist them as an 
underwriter -- to assist them in securing an underwriter 
for their public offering? 

A Well, probably nothing in January, but following 
the failure c* the Bache discussion 1 reintroduced or attemptp 
to reintroduce Chelsea House to my friend Jim Rafferty in 
E. L. Aarons. 


Q And did E. L. Aarons or Mr. Aarons or someone 


representing E. L. Aarons visit with Chelsea House? 


> 
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mkcg 7 Jackson-redirect _ 
A It is my understanding. 
Q And were you present at any of those meetings? | 
A I believe I was at some poi.*t. 
Q Do you recall when that was? | 
A Well, that may have been sometime in February, | 

early Mar : 1970. 
Q Do you recall what was said at that meeting? 


A Well, E. L. Aarons apparently liked the company, 
so they were unwilling to be involvea with an underwriting 
of the same side as Herzfeld and Stern, whereas Herzfeld ani | 
Stern was considering 200,000 shares, ~. L. Aarons was only | 
willing to participate to the extent of 100,900 shares. 

Q Do you recall ~'\32 price? | 

A Well, I think the price wasaround $7 but there weee 
a couple of other conditions, whereas Herzfeld and Stern's | 
deal was a firm commitment -- 

Q And what is "a firm commitment"? 

A That meant if Herzfeld and Stern was unsuccessful | 
in selling the issue to the public it would be obligated 
to buy shares, or at least to pay Cheisea House the full | 
amount as if all the shares had been sold. 

Q aod what was Aarons’ deal? 


A Well, Aarons' deal said they would only undertake 


a best efforts -- that meant if they sold the stock to the 
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public they sold it. If. they didn't sell it and the compan, | 
did not get any money, that was it. I believe they also ha: | 
a wrinkle called best efforts 55 percent or more, which Meaiic | 
that if they did not sell at least 5f,090 shares then the : 
entire offering would be deemed aborte 1. If they sold Ss .0ho' 
shares then the company would be deeme’i to have an underwri ¢ ui}. 
in some technical SEC sense. 


There was one other further «rinkle, and that was 


even more onerous, E. L. Aarons said that in view of the 


then market conditions, which were relatively poor for a 


new company public offering, it required that Chelsea House | 
management supply the names of the potntial purchasers. | 
| 

Q So that the deal with E. L. Aarons was that Chels.:: | 


had to sell its own stock? | 


A In effect it was a self-undervwriting with E. L. 
Aarons name on the cover. 


Q Did you have any discussions with any member of man..;¢ 


ment concerning the requirement? 


A Well, I had a discussion with Mr. Steinberg about 
the ability of Chelsea House manageme:it to locate enough | 
| 
people who would be interested -- who might be interested i.. 


the company. This was complicated bv the fact that at this 
particular time there was no registration statement in effer.t 


Q Well, how did that qccur? 
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A Well, that occurred because in January -- around 


January 29 -- a new registration statewent had to be filed, 
that is, a response to the SEC letter ot comment, or the 


financials which were included in the old registration stat :- | 
a es tate : men 


-_—— | 


—— aad P a 
ment would be, as they say, stale. 
a . | 


Apparently Steinberg decideu cnat there was nothing | 


in the immediate offing to warrant the «xpense of bringing 


echo 
the registration statement up to date sv he let it lapse, ai! 


ae ES | 
that was the end of it. So there not hcing a registration 


<n 


statement on file, that is, one being censidered by the SEC 
it was illegal for Chelsea House to suvlicit, if you will, 
potential purchasers, so that they wou::! have to be in a 


position of guessing who it was who wouid buy the stock witli 


telling them that the company was coniusplating a public | 
ne : = 


offering -- a terribly difficult pos 


- 1 n-ne 


ition to be in, making 1. | 
ed * i 
virtually impossible that the compan, would ever succeed in 


undertaking this kind of offer. 


» cnt SD | 
“9 Well, did Mr. Steinberg feel tnat he or the other 
members of management could produce ti necessary purchaser .: | 
| 
A Well, as he said yesterday, ii was not sanguine 


about the possibility of ever putting this thing together, | 
but he elected to try -- try to get up the main floor of the 
people who might be potential purchasers of the issue in the 


event that the company did get up a reyistration statement 
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and it was accepted and made effective by the SEC, and so on 
and so forth. 

Q Let me ask you this question, Mr. Jackson, did you 
express your opinion to Mr. Steinberg about this Aarons 
situation? 

A Well, after his indication tc me of what the like!» 
results of his efforts would be I advised him against pre- 


paring a new registration statement because I did not hbeliev« 
ee > - 7 


~ oe 


that the very remote possibility of this ever being able to 
meet the Aarons terms warranted the expenditures necessary cto 
even get up a draft of a prospectus -- that is, a draft 


registration statement. 


Q Nonetheless -- by the way, was a draft registrati..i: | 


statement ever prepared in connection with a possible Aarons 


underwriting? 
A No, it was not. Nothing wis ever done. 
Q Now nonetheless, did there come a time when Mr. 


Steinberg did in fact execute a letter of intent on behalf ©: 
Chelsea House with Aarons? 

A Yes. I believe eventually a ietter came from E.I. 
Aarons, their offer was still on the cuble to do the deal i: 
Steinberg 19und the purchasers. Steinberg queried whether 
it would be worth his while to sign tie letter, that is, t> 


be involved and have himself kind of comnitted with their 
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& 2 letter of intent, and he finally decided that it would be 
| 
3 better to have a letter of intent, of itis so-called iron in 
| 
‘ the fire, in the event that at sometime down the road the | 
e : | climate, which by that time in May wes zero-the climate 
. | , ae ca 
|| turned around so that the market for naw issues of public -- | 
‘ that is, new -- I am sorry, public issues of new companies 
| 
ad 8 | 7 ‘ 
might be received. 
9 || 
|| Q Now either prior to or subsejuent to the letter co. | 
® mY in intent did your firm undertake to }:rcpare a new registra 
|| tion statement? 
12 || 
| A No. 
| 
a i | . . 
Q To your knowledge was any wiher firm retained tc 
| 
14 || 
| de’ so? 
” A No. 
© 16 
t Q I believe that there was some inquiry this mornir., 
17 | ‘i y . 
about Price Waterhouse being engaged to prepare a new six 
8 ‘ : P 
& " month statement for the period endins April 30, 1970. 
” In the light of what you have told me about 
20 P ; ; : 
|| Steinberg's feeling that no public otfiring could be pursue: | 
* 21 
and yourfeeling that the company had «« chance to do so, wh | 
22 : | 
was Price Waterhouse asked to go ahexsdl with the six month 
23 
statement? 
af 2A 
| 
| A Well, early on in January «i 1970, of course the 
25 : : 
company was talking to Bache and it was understood that the 
ae 
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company would make every effort to keep its report on a more 
current basis than annually. 

Q Did you give him any reasons why he should do so? 

A Well, I told Mr. Steinberg that it was my experienc: 
that good business practice required preparing financial 
statements other than once a year -- Lhey just weren't good 
enough, and after the Bache deal felj out of bed I persuade:! 
Steinberg that it was a good course tu follow to try to kee, 
books more currently than they had been doing. 

Q And you will recall that this morning Mr. Fleming 
asked you about the March 13 meeting with Mr. Oppenheim? 

A Yes. 

Q Did Mr. Oppenheim ever teli you anything that was 
inconsistent with the information you had received from 
Steinberg about the company? 

A Never. 

Q Now with respect to Mr. Oppenheim, what was your 
opinion of Mr. Oppenheim? 

A Notwithstanding what he said wnen he was on the 
stand, I always had a very high regard for Jack. I thought 
he was a very bright fellow. I thougi:t ~- it was my under- 


standing that he was a substantial coitributor to the work 


product and the success, as I understood it, of Chelsea House || 


It was not until he came to me complaining that I learned fux 
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the first time that he had not had thac opportunity. 

Q What was your relationship --~- did you ever have 
any disputes with Mr. Oppenheim? 


A I considered my relationship very cordial; otherw! sj 


| 
' 


I would have been surprised that he came to see me to help 
him. | 
Q Well did he ever put it tO you, as he testified, 
about the stock you received from Chelsea? Did you ever ha 

a confrontation or dispute with him? 

A Not only that, we never hau a discussion about it. 
much less a confrontation or argument. 

Q I am talking about that stcch, were you asked or 
told by anyone to give it back, those 12,500 shares? 

A Never. 

THE COURT: Did you owe an cbligation as a lawyer 
to give it back? 

THE WITNESS: No, it was not a question of giving 
the stock back. I understood that as of July I no longer 
had any right to the stock. We had all the books. We had 
the stockbook. Mr. Anderson was in charge of the transfer, 
and, as I said, your Honor, he told iv that we did give hac’. 
the stock, and when I was deposed I couldn't remember givin, 


it back. Of course it wasn't mine any wore. 


THE COURT: I am not quarreling with that. 
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| THE WITNTSS: I just couldn't remember, Judge, 


e | 
when I was deposed. I was not told but nonetheless I was 
} told it was not mine, and I instructed Mr. Anderson to do 
& : whatever was necessary, but when I was deposed I could not 


recall what happened. 


THE COURT: My recollection 1s that <=- I do not fav} 


a copy ofthe transcript -- that you weren't one of those wh. 


was paying any commission on the stock to Poten. 
THE WITNESS: That is correct, to Poten. 
i THE COURT: How did that happen that you did not 
pay. 
THE WITNESS: Well I did not snow anything about 
it, your Honor. I never heard about it. 
IS | THE COURT: Is it the reason why because you were:.'t 


really purchasing the stock of Mr. Oppenheim, that somebody 


else had been committed and you joined in with the person 


18 who became responsible for the commission? Wasn't that whai 

19 happened? 

20 ] MR. GLASS: No, your Honor. 

21 I THE WITNESS: No, I don't think that is what 

2 | happened. What happened in this case, ail of the people wh.u | 

23 made the deal with Mr. Poten apparently agreed to pay a com | 

2A } mission. When Mr. Anderson, representina me, went there, he | 

2 found, as you will see, an agreement pcepared for my signat. 
| 
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which assumed that I would pay Mr. Poten. 

THE COURT: But you did not assume the obligation 

THE WITNESS: It had been prepared apparently for 
my signature. When Mr. Anderson got there, he had not had 
instructions from me to make any deal] with Mr. Poten. He did 
not understand that. He understood he was supposed to delive: 
the stock. 

THE COURT: You were not dealing with Mr. Poten; 
you were dealing, so far as I know, wiih Mr. Steinberg. wNe.: 
whether you took part of Mr. Steinberg's allotment, or what 


ever the case may be, Poten had earned his commission alrea 


~ 


and if that commission was paid by seomenody other than you, 


ee 


I am not convinced that you were a purchaser. 

dh, his Viak me, Cae ae submitted this 
morning -~ 

THE COURT: I know there is a document in which he 
is listed as a purchaser. 

MR. GLASS: And he executed the promisory notes 
to Mr. Oppenheim -- not to Mr. Steinbery. Mr. Steinberg di i 
not quarantee his purchase. Quite to the contrary. The 
evidence has been that Mr. Norman -- 

THE COURT: All right, let us yo ahead. 


MR. GIASS: Talking about Mr. Norman -- if I may 


have a moment to look in this deposition, your Honor. 
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2 | THE COURT: Yes. 
® ' 
3 | (Mr. Glass examines.) 
| 
; || BY MR. GLASS: 
bau 
e Q Do you recall that this morning you were asked by 
J 6 Mr. Fleming how you felt about Andy Nuiman and how you con- 
7 sidered Andy Norman, and MR. Fleming, { believe, read from 
6 2 one particular part of your explanation. 
Y Can you nowtell the court wiat your opinion of Mr 
10 Norman was in its entirety in March «a. April of 1970? 
*® ; 
“ 1] A Well I had a very high regara for Mr. Norman. I | 
12 thought he was an energetic, capable rellow contributing tc 
® 13 Chelsea House, and I believe if you ieau the deposition -- 1! 
14 I can read it -- you will see that 1 suid just that when I 
15 was deposed in this case, 
4% 16 | Q As a matter of fact, you said, did you not:"and 
17 in addition Andy seemed to me to be a very sophisticated gu 
18 and a very hard worker and a very bright guy” -- is that not 
a 
19 ] correct? 
20 || A That is what I said when 1 was deposed, speaking rt | 
21 || him as of March 1970. | 
¥ F 
| | 
22 MR. GLASS: May I have a muicnt, your Honor. 
| 
3 (Mr. Glass examines.) 
? oe 24 Q Oh, yes; getting to the Oppenneim sale, what did 
2 || you think in late March of 1970 when vir. Steinberg told yon 
a | 
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that Mr. Oppenheim was selling out, tie reason he was selli.; | 
out? 

A I thought based upon my conversation with Jack 


that the reason he was selling out was because of his in- 
ability to come to terms with Harola -- Harold Steinberg, 
because of this personality conflict, especially in light of 
the fact tha: Andy Norman did not cali we as I sad suqgeste:.! 
to Jack that he do. 

Q Did you think that the price of $3 a share was 
unusual in April of 1970? 

A Oh, no, not at all, especiaiiy even when you 
considered it in light of the fact tit the preceding year 
Mr. Oppenheim was turning down $6 or $? a share. At that 
time, of course, the climate was, relatively speaking, 
excellent for new issues; all of the money would have gone 
the company and none of it would have yone to the individu! | 
stockholders. 


When Jack was selling all his stock, the market 


was very poor. It was not likely that anybody would get $2 
a share for their stock if the compa. went public then, 43.1, 


- ne ORR te 


more importantly, even if the compan, _bad_ gone public, regacct 


less of its price, if Jack had attempted to sell his block ot 


of | 


stock on the market he would have been lucky to get one dolio} 


| 


a share. 


is | 


pee, 
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So-you did not think it wac iu unusual-price? 
No. 
It was a good price? 


It seemed reasonable. 


Now this morning Mr. Flemi:i.y juoted from the 


with respect to your knowlege é the affairs of 


House, and the ability of you. iarm to act as couns 


in the bankruptcy matter. 


the information concerning these statliin 


Can you tell the Court wheii 


the business affairs of the companyr 


A 


that time 


ceived, 


those derived in connection with the pcwvaration of a prosp: 


Well, the bulk -- we were sj eaking collectively a 
-- the bulk of the information that the firm re- 


insofar as Chelsea House matter: were concerned, 


which was filed in 1969. 


us with the company we had that information, and of course 
connection with the actual filing itscii 
bankruptcy in Chapter XI, as I also jiiwiicated in the affid- 
avit, representatives of the firms were abies on sinost a 
12-hour day basis, trying to work out these contracts and 


complex deals so that appropriate sciiisies and the like cal 


Thereafter to the extent tiat 
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. be prepared for bankruptcy court, but none of the informatiun 
« | 
3 other than that was available to me, tlhe material garnered 11: | 
4 || connection with the registration statement and the financia) 
7 
5 || statements prior to March 1970. 
7 MR. GLASS: May I have a moment, sir? 
‘ | (Mr. Glass confers.) 
) 8 
Q Sir, when you agreed to purchsse your shares from 
9 . P . . 
| Mr. Oppenheim -- and I believe it is your testimony that you | 
| | 
) 10 | did purchase the ehares from Mr. Oppenheim; is that not 
y 
It | correct? 
3 | A It is certainly my understaniing. I certainly paid | 
\ 
) 13 || him the money. 
| 
“ Q Did you have any reason to helieve -- | 
IS | A And I might say he is the one who is countersuing 
’ 16 
me on the money -- nobody else. 
i | Q Did you have any reason to believe, sir, that Chel sed 
) S House Communications Inc. was going to make a public offeriiug 
19 of the securities in the foreseeable tuture? 
2 A No, absolutely not. 
) a Q Did you buy this stock in anticipation of any 
22 ‘ . 
public offering of shares of Chelsea Honse in the foreseeahbla 
as future? 
2 
A Absolutely not. 
* Q Did you have any reason to heiieve that within the 
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foreseeable future Chelsea louse would nave a public offeriny 


in light of the market conditions as they then existed? 

A None whatsoever. 

MR. GLASS: I have no further ques ns. Thank 
you. 
RECROSS-EXAMINATION 
BY MR. FLEMING: 

QO Mr. Jackson, am I correct that one of the materia! 
facts which you claim Mr. Oppenheim faiied to disclose to 
you was the fact set forth in his memorandum, that the 
company's net worth was less than $160,000? 

A Is that my present -- is ycur question, is that 
my present claim? 

Q Is that one of your claims, yes. 

A Well, I don't -- I am not really sure,Mr. Fleming 
whether that is really one of my present. claims or not. I 


don't really think so. 


Q Well, Mr. Jackson -- 
A I think I could have found that out for myself. 
Q Well, Mr. <ackson, you were yaestioned under oath 


by Mr. Sparer in your deposition. Were you asked this 
question and did you give this answer, on page 117, line 9: 


"QO What other material facts were not disclosed 


to you? 
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"A He didn't tell me the net worth was under 


$100,000." 
Were you asked that questiin aiu did you give the 
answer? 
A Probably did. 
Q Ana was that not in response to questions by Mr. 


Sparer as to what material facts you claimed Mr. Oppenheim 
withheld from you? 
MR. GLASS: On March 13. So says the deposition. 

Q Was that not in response to a line of questions 
by Mr. Sparer in which he asked you to state those facts 
which in your opinion were material aii which Mr. Oppenhein 
had not disclosed to you? 

A Mr. Oppenheim did not disciose to me that the net 
worth of the company was less than $100,000 -- that is cer- 
tainly true. 

Q And your testimony in the deposition was that thi 
was one of the material facts which was not disclosed upon 
which your claim rested, isn't that correct? 

A That I said was one of many aaterial facts. 

Q And as a matter of fact the very financial state 
ment which you testified to just a moment ago, which was ik. 
your possession, states flatly that the net worth of the 


company is under 100,600, doesn't it? 
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A It certainly does. 

| 

Q I just want to understand that testimony. So I 


understand it to be that in 1970 you advised -- you questiouesd 
Harold Steinbers) as to whether Chelsea Iiouse could locate 
enough peopie who would be interesteu i: buying thecompany 


stock at 57 a share, as suggested by !.1.. Aarons? Is that 


| 
your testimony? | 
| 
| 
| 


A 1 don't think I said that, ‘i:. Fleming. | 
| 

Q All right. | 

A I discussed with -- 

o That was not your testimoiiy’: | 


A I don't kL lieve so. I don't believe I said it | 
exactly as you said it. 


Q And, finally, you testifica that the reason you 


believe that Mr. Oppenheim was selling his stock was becausi: 


cf a personality conflict with Steinnery,, is that correct? 
A That is what I thought thes 
Q All right, and that was despite your testimony 


that Oppenheim told you on March 13 thut the economic futu: « 
of this company was rosy, in words ci substance? 
A Yer, of course. 


Q You agree, do you not, that there is a differen 


oO 


between resignation as an officer and director and divestment 


of a stock interest which you think 1t:1s value? 
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2 A The two are not necessarily related. | 
® 
3 || MR. FLEMING: Thank you. 1 faverothing further. 
4 || REDIRECT EXAMINATION 
5 || BY MR. GLASS: 
6 | Q Despite the fact that the Vcrober 31, 1970 financial 
7 || statement showed a net worth of $85,00i, you did not know 
ad 5 what the net worth was on March 13, did youw 
| 
9 | A No, sir. 
| 
10 | Q And you were not aware of tr daily disasters that 
& 
ll || were described in the Oppenheim memorandum, Plaintiff's | 
\ 
12 || Exhibit 1, were you? 
% 13. || A No. | 
14 | Q And Mr. Oppenheim never toid you about those ocher 
15 || disasters that he described in some detail in his memo that 
& = ‘ ; , : 
16 you reviewed earlier, is that correct? 
7 | A That is correct. 
| | 
18 || MR. GLASS: That is all. 
* \ 
19 | THE COURT: And you were buying the stock on that 
20 | basis? 
. 1) 
@ 21 THE WITNESS: I hought the stock two wv or thre. 
; 
22 weeks later. 
23 THE COURT: Are yu through with Mr. Jackson? 
® 
A MR. GLASS: Yes. 
25 (Witness excused.) 
¢ 
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MR. GLASS: The plaintiff calls Mae Kessler, your 
Honor. 
For the record today, I woulti like to say that we 
have the books of Chelsea House in the courtroom. 
MAE KL. E.S 3 bs x, called by the: plaintiff, having 
been first duly svorn, testified as follows: 
DIRECT EXAMINATION 


BY MR. GiASS: 


Q Mrs. Kessler, by whom are yu employed? 

A Chelsea House Publishers. 

Q And in what capacity? 

A Bookkeeper. 

Q And is that the same as Chelsea House Communicati 


Mr. Steinberg's outfit? 


A That is right. 

Q When did you start working tor Chelsea House? 

A July 1968. 

Q And in what capacity? 

A Bookkeeper. | 
Q And were you the bookkeeper during 1969 and the 


first quarter through April 19 of 1970° 
A Yes, I was. 


Q And what did you do as a bo»kkeeper in that peric:: 


Did you maintain certain books and recurds? 
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A I maintained all the books of original entry, which | 
is the cash receipts book, the cash disbursements book, the 
purchase book and the sales book. 
There were subsidiary ledgers: which were an accoviits| 


receivable ledger and an accounts payui.ie ledger. 


Q And are those the books that we have in the court - 
room today (indicating) ? 
A They are. | 
Q And in 1969 and in 1970 did wu prepare any inter im | 
financial statements for Chelsea house? 
A rE dirt net. 
| 
Q Did you prepare any financiai reports for manacgen i} 
in 1969 or 1970? 
| 
A I did not. | 
Q Were you ever asked to supply financial informati it. 


to the board of directors of Chelsea tictise in 1969 and 1975: 
A No, I was not. 
Q Am I correct in stating that the fiscal year of 
Chelsea House endson October 31? 
A Yes, it does. | 
(@) And did the company publis:i. tinancial statements 
for the period ending October 31, 1908 in connection with its 


preparation of a registration statement, if you recall? 


A I really don't recall. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK WY co 7 4seo 


25 


314 4s | 
mkcg 26 Kessler-direct | 
Q WHo were tHe auditors? 
A What period? 
Q Starting in June of 1969? 
A Price Waterhouse. | 
QO And did they prepare financi.l statements for the 


company? 

A They did. 

12) I show you what has been mar}cd in evidence as 
Defendant's Exhibit C, which is a prespectus of Chelsea ieee | 
and I direct your attention to page ]3 and thereafter (hand 
ing). 

Was this the financial statcnent of Chelsea House 
that was audited by Price Waterhouse, ir you recall? 
(Witness examines.) 
@) Do you have that among your books and records? 
A I don't recall. May I loor. 


Q Surely. 


A (After examining) I never -- I really don't recail | 
Q Okay. So if someone asked you in 1969 if Chelsea | 
House had a balance, sheet and a P and i. statement, you, as ili¥ 


bookkeeper, really had no knowledge, di you, at that peric.t: 


A Which period again? 

| 
(9) In June of 1969, or July? 
A Ilnew there was a financial :iatement but I didnt 
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have it -- ol:ay? 

Q And thereafter did Price Wiatcchouse work on a fin 
ancial statenent for the fiscal yea. o11ug October 31, 19632 

A They did. 

Q That one you knew about. 

A Yes. 

Q And how long did it take ti..; to certify the 196% 
figures, if you recall? 

A About three or four month: 

Q So that that statement was ; :!; lished in January ci 
1970? 

A Yes. 

Q Were the books of Chelsea no..se that you described 


kept on a cash basis or accrual basis? 


A I would say a modified accrual. Shall I explain 
that. 

Q Yes, please do. 

A To the best of my recollection, bills that were 
approved and presented to me that pei c.ined directly to bouks 


or films or The History Machine was re..o:ded. 

Other bills, like rent, tcelepltone, messenger, 
advertising ~-- innumerable sini iae hills were not record.:1 
until paid. 


Q So am I correct in Statin; chs. if I came to Chei ic 
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y! House in January, February, March or up to April 10, 1970 an 
Z° 3 I looked in the books I could not teli what all the account: 
4 payable were because they were never cx sorded in some insta.ucd. 
5 || until they were paid. 
x | . 
6 || A That is right. 
| 
| 
| Q And isn't it a matter of faci, Mrs. Kessler, that 
* 8 || those books indicate that some of thc iiabilities of the 
| 
9 | company were not recorded until June -~- tor the period of 
| 
10 ] the first three months of the year wei«c not recorded until 
® il || June 1970? 
12 || A That is true. 
13° || THE COURT: That is not toaa This is back in 
@ | | 
4 | 61969. | 
} | 
5 | MR. GLASS: 1969 and 1970. 
® 16 | Q So that if I asked you, base upon the books and | 
. | 
V7 records of Chelsea House to take those books and records 
18 and prepare for me a profit and loss statement or a balance 
e 19 sheet, either as of January 31, Februacy 28 or April 10, 
20 in or about that time, you could not ao it, could you, withou 
21 doing some more work? 
€ . 
<2 A Correct. 
“ Q Because an examination of those books would not 
@ 24 have disclosed all of the items that gu to make up a profit. 
25 and loss statement or a balance sheet? 
\ 
y 
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A True. 
pa 
Q Now were you required, Mrs. Kessler, as part of your 


duties, to prepare cash flow statements? 


A No. 

Q You weren't. Do you know if anybody did? 

A I believe it would have been Andy Norman. 

Q Did he ever come to you for information to prepare 


those cash flow statements? 

A I can't recall. 

Q Did you ever prepare interim profit and loss state~ 
ments or interim balance sheets? 

A During the period -- 

Q Yes? 

A No, I didn't. 

Q To your knowledge did anyone in the company do so? 

A To my knowledge no one in the company did so. 

Q During the period between Januaryl970 and April 10; 
1970 what was the situation with creditors at Chelsea House? 

A There was a real cash problem, and creditors wanted 
their money. 

Q Did you have any instructions with respect to in- 
quiries concerning the financial affairs of the company? 

A No. 


Q Well if someone came to you and asked you how the 
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company was doing in 1969 and 1970 what was your policy? Wha 
did you say? 

A It would be a self-disciplined kird of an answer. 
I think it is not professional of me to have given any in- 
formation to anybody that asked, and I would just give a very 


evasive kind of an answer. I would say, "Okay." 


Q "Things are okay". 
A Yes. 
Q It Stuart Jackson had come to you in January, 


February, March or April of 1970 what would you say to Mr. 
Jackson? 

A “Okay” « 

THE COURT: What would you have said to Mr. oppenness 

THE WIT? S: “Okay.” 

THE COURT: What would you have said to Mr. Steinber 

THE WITNESS: Can I point out that there was a 
distinction between Mr. Steinberg to me and all the other 
people in management. 

Q In other words, am I correct, in terms of supplying 
financial information that you had considered as the book- 
keeper of Chelsea House your only direct obligation to 
communicate all the facts to Mr. Steinberg? 

A Somehow or other that evolved at that time -- that 


is how it hit me. 
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THE COURT: But not Mr. Oppenheim or Mr. Jackson? 
THE ‘T) SS: No not Mr. Oppenheim or Mr. Jackson. 

Q Did you consider Mr. Jackson part of the operating 
team of the company in 1969 and 1970? 

MR. FLEMING: I object to that. 
THE COURT: I don't think she can say that. 

Q Was Mr. Jackson a member of the operating team of 
Chelsea House in 1969 and 1970? 

MR. FLEMING: Objection. 

THE COURT: Was there someone that went around 
witrk a shirt on called an Operating team? What did he do 
as compared to other people? What access did he have to the 
books? 

MR. GLASS: Fine. 

Q What access did Mr. Jackson have to the books and 
records of the company? 

A If Harold Steinberg said "Show Mr. Jackson the 
books" I would have shown Mr. Jackson the books. Mr. 
Jackson by himself would not have seen the books. 

Q In 1969 and 1970 were you aware of the financial 
arrangements between Random House and Chelsea? 


A I was not. 


Q When did you become aware of those arrangements? 


_— ne ee 


A July 2nd, 1970. 
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Well, didn't you receive reports from Random House? 


I received reports but when you say "arrangements", 


I think it encompasses much more than I can say what I really 


knew. 


Q 


You are correct. Did you receive written reports 


from Random House, which I believe was a distributor of 


Chelsea? 


A 


Q 


A 


Was it 


A 


Q 


I did. 

And were they on a quarterly basis? 

They were. 

What was Random House in relation to Chelsea? 
distributor? 

They were a distributor. 

Were they the principal distributor? 

Tney were. 


So that for the first quarter of 1970, January, 


February and March, you would not know what the Random House 


sales were or in fact inferentially what the Chelsea House 


sales were until you had gotten the report from Random House; 


is that not true? 


A 


Q 


That is correct. 


Now do you recall when you received the report of 


Random House sales for January, February and March of 1970 


from Random House? 
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A On the Random House work sheets there is a date 
written by Random House -- it seems to be a memo kind of 


date written by their auditors. 


Q And what is it? 

A May 22. 

Q And it was on the report when you received it? 

A I don't know when I received it. That is when they 


were working on it. It would have to be after May 22. ft 
might be the day they mailed it -- I don't know. 

Q But there is no question in your mind that until 
May you had no idea, at least from the Random House reports, 
what sales Random House had made for the first three months 
in '970 for Chelsea House? 

A I did not k,.ow. 

Q And the tinancial books and recor.: of the company, 
if Mr. Jackson or Mr. Oppenheim or anyone else had looked at 
them, would not have disclosed it, is that correct? 

A That is correct. 

Q And is it also a fact, is it not, that Random House 
was the largest distributor and accounted for the greatest 
part of the Chelsea House book sales? 

A That is true. 

Q So that at least in that area the books would not 


have disclosed sales on any particular day within the three 
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9 || month period if I came there to look at them? 
e 3 A That is correct. 
4 THE COURT: I think we will recess until two 
5 o'clock. 
a 6 | THE CLERK: Court stands in recess until two 
7 o'clock. 
8 | (Luncheon Recess.) 
m 
9 
10 
* ll 
12 | 
a 
* 14 
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2 AFTERNOON SESSION | 
3 2.00 P.M. 
o MAE KESSLER, resumed. | 
5 DIRECT EXAMINATION CONTINUED 
6 BY MR. GLASS: 
7 Q Mrs. Kessler, was Jack Oppenheim an authorized 
8 signature on the checking accounts at Chelsea House? “| 
3 A I believe he was. 
10 Q Did he in fact sign checks during the period that 
ll he was an authorized signature? 
12 A Yes. 
13 Q How about Mr. Jackson, was he an authorized 

| 
14 signature? 
15 A No. 
16 Q At any time? 
17 A No. 


arrive at Chelsea House until some time in May of 1970 
for the first quarter, January, February and March? 

A ‘That is correct. 

Q Can you tell sus whether this report, namely, 


the report received in May for the first quarter, included 


—_— a ae 


the returns on ihe Christmas list for 1969? 


7% 
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A I really can't say from the top of my head. 
I assume they did. 

Q To your knowledge did members of management 
have any advance information concerning the Random House 
returns for Random House sales prior to the receipt of the 
official report in May? 

A Not to my knowledae. 


Q Did they have telephone calls to your knowledge 


between them? 


a Just as an aside may I interject an office manager 


was present at that time in Chelsea. I had very little 
contact with management as su~h, so that I was never in 
Harolds office or overhear these kind of things you are 
referring to. 

Q In identifying the books and records of Chelsea 
House that were maintained in 1969 and 1970, I note that 
you did not mention an inventory book or inventory cards. 


Did you maintain up to date inventory records 


in 1969 and 1970? 
A I didnot. 


MR. GLASS: I have no further questions. 


CF ISS EXAMINATION 


BY MR. FLEMING: 


Q Mrs. Kessler, my name is Peter Fleming and I 
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represent Mr. Oppenheim in this case. 


You testified that you kept accoumts payable 


ledgers in part on an accrual basis, is that correct? 


A Pardon me, in part? 

Q In part, on an accrual basis. 

A Yes. 

Q And with regard to certain other bills, those 


bills were not posted to this accounts payable ledger but 
were kept until paid? 

A That is correct. 

Q Am I correct that you did not destroy any bills 
prior to payment? 

A Never. 

Q So there was available to anyone who could see it 
the accounts payable ledger and all payables posted in 
this ledaer plus the bills which had not been posted, isn't 
that right? 

A Yes. But there is one omission. Certain 
department heads frequently held bills until vendorswould 
ask about them and then I would scurry around, and that 


would be a third possible place bills could be. 


Q But those would all be at Chelsea House? 
A Right. 
Q And Chelsea House nor the department heads were 
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not in the business of destroying bills? 

A That is correct. 

THE COURT: I must say that was quite a business 

they were running. 

Q Anyone who came in and looked around could see 
tha. this was basically the kind of way Chelsea House 


was operated, on a fairly informa 1 basis, is that correct? 


A That is correct. 
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Q Now am I correct that if Mr. Steinberg gave 

permission you would allow anyone to whom he gave permission | 


to see the accounts payable ledger and the unpaid bills or 


anything else that Mr. Steinberg told you to show him? 


A That is right. 
Q And without that permission you would not? 

A I believe I would not. | 
Q All right. And that applied equally, I think | 


you testified, to Mr. Jackson and to Mr. Oppenheim? 
A Yes. 
Q By the way, we reviewed the accounts payable 


ledger, one of those books shortly before lunch, do you 


recall? 
A Yes. 
Q And am I correct that in June, 1970, there 


remained unpaid bills to Royal, Koegel and Rogers of some 


$5000? 
A Correct. 
Q And there was an entry in there of changing that 


to $25,000, do you recall that? 


A Yes. 


Q How did that change to $25,000 come about, to 


your recollection? 


A On July 2 when we went into Chapter XI, I was 
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told to gather all bills on the premises and was told to -- 
then the typist typed them up, and as the record there 
sayS, as per Royal, Koegel's request we are entering our 
liability to them as $25,000 and not as $5000-plus on the 
books. 
Q The $5000 had been bills received from Royal, 
Koegel and not paid? 

A Correct. 

Q And then pursuant to this letter the amount 


was raised to $25,000? 


A I don't know that it was a letter. 
QO Well, whatever it was -- as per the instructions? 
A Yes. 


MR. FLEMING: Thank you, Mrs. Kessler. 
THE WITNESS: Am I finished? 
MR. GLASS: One moment. 
REDIRECT EXAMINATION 


BY MR. GLASS: 


Q Mrs. Kessler, notwithstanding your testimony 


that all the bills were some place in the Chelsea House 


offices -- they occupied several floors, did they not? 
A ae ; 
Q ~ Two floors -- is it still not a fact that it took 


Price Wsterhouse from October through January 27 to comple-e 
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| 
2 | their audit of the Chelsea House books for the fiscal year 
3 ending October 31, 1969? 
| — | 
4 a It took them that amount of time, yes. | 
5 | MR. GLASS: Thank you. | 
) 
. THE COURT: You are excused. 
‘ (Witness excused.) | 
i THE COURT: Do you have another witness? 
° MR. GLASS: With the Court's permission, I would 
10 like to recall for several brief questions my first witness, | 
! il Mr. Oppenheim. | 
12 THE COURT: All right. | 
13 | J Ave K OPPENHEIM, Resumed, having been previous ly 
14 sworn, testified further as follows: 
IS | THE CLERK: You are still under oath, Mr. | 
16 } Oppenheim. | 
W DIRECT EXAMINATION CONTINUED 
8 | BY MR. GLASS: 
19 Q Mr. Oppenheim, I believe you testified in 
20 response to my questions on direct examination that you 
21 | settled a $9000 gambling debt to Leon Friedman by paying 
22 him some $2000 and by waiving your claim for payment of 
* | the shares that you sold him on April 10, 1970, some 
| $2200? 
25 A I am not sure of the exact amount that I paid 


to 


nan} dd = 


429 
330 
kp4 Oppenheim-direct 


him, but it was either 2000 or 3000, something in that 


range. 


MR. FLEMING: My objection is based on relevance. 


THE COURT: What is the relevance? 


MR. GLASS: The relevancy of this, your Honor, 


is that on March 15 this witness came to Mr. Jackson and 
told him about his grievances and pointed out what Mr. 


Jackson testified to as a positive picture about the company, 


not inconsistent with what ‘e had heard from Mr.Steinberg. 
The testimony also shows, at least by the lst 

of April, at least five days before the sale, that Mr. | 

Oppenheim knew that Mr. Jackson had not received a copy 

of the memorandum and so testified. 


My offer of proof -- 


MR. FLEMING: I am sorry, Mr. Oppenheim testified 
that he knew Mr. Jackson had not received a copy of the 
memo? | 

MR. GLASS: Yes. 

‘e) Isn't that the case, Mr. Oppenheim? 
A No, it is not. 
Q Did you not testify to that? To your knowledge 


had Mr. Jackson -- 


A To my knowledge he didn't, but I had no dealings 


with Mr. Jackson. It has always been somewhat of a surpris 
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to me, considering the wide dissemination of the document 


that it never filtered to Mr. Jackson, but I simply cannot 


prove it. 


Q But you have no knowledge that he did receive 

it -- | 
A No, I have no knowledae. 
Q And there is no question in your mind that you 


did not give it to him? 
A No, I didn't give it to him. 

MR. GLASS: All right. I intend to prove, your 
Hor.or, that the motive for Mr. Oppenheim's failure to go 
back and correct the record when he knew that Mr. Jackson 
was a purchaser of this stock -- 

THE COURT: What do you mean “correct the 
record"? 

MR. GLASS: The record that he made with Mr. 


Jackson in telling him that this company had very good 


prospects, and except for his disagreement with Mr. Stein- 
berg he told him the company had a great future, which is a 
duty imposed upon him to any purchaser of stock, in my humble 


judgment. 


THE COURT: How is this proper at this time? 


I don't know. 


MR. GLASS: Well, facts have come to my attention, 
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your Honor, which I was not aware of -- 
THE COURT: Not available to you? 
MR. GLASS: No, sir, they were not -- that in 


addition to this $9000 gambling debt Mr.- Oppenheim was 


deeply indebted in other ways, anu he had to sell his stock 
because he had to satisfy other obligations, and that wus 
his motive for not telling Mr. Jackson the truth about the 
company. 

THE COURT: All right, go ahead, I will accept it. 

MR. FLEMING: I object to that. 

THE COURT: Over your objection. 

MR. GLASS: This will only take one or two 
minutes, your Honor. 


BY MR. GLASS: 


Q Mr. Oppenheim, is it not a fact that at the time 


you owed MR. Friedman $9000 for a gambling debt you were 


also indebted to other individuals for gambling obligations? 


A I had -- 
9) Yes or no, please. 
A Well, gambling -- I owed relatively minor 


i svemeneereennape, 


are 


with -- 


Q How much did you owe to bookmakers in March and 


April of 1970? 
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2 A At this time my total indebtedness to everyone, ) 
& 3 including Leon Friedman, the 9000 -- who was a good friend 
4 of mine and would carry it indefinitely,considering the 
5 nature -- : 
cd 
6 || Q How much did you owe? 
7 || A Around $30,000. 
8 8 Q 30,000? 
9 | A I thought my 146,000 shares of Chelsea House 
10 stock did not put me anywhere near the poorhouse at that 
w 11 time, and I had no feeling that I had to sell. 
12 Q Now let me ask you this question, isn't it a 
13 fact that vou knew that Mr. Norman and Mr. Steinberg were C 
° 14 making rosy predictions about the company and they believed 
15 in the future of the company? Is that not a fact? 
e 16 A Certainly they believed in the future of the 
17 company. 
18 Q And isn't it a fact that you knew it? 
19 A That they believed it? 
| 20 Q Yes. 
21 A Yes. 
€ 
22 Q And isn't it also a fact, Mr. Oppenheim, that 
23 you believed quite to the contrary, based upon the facts 
6 m and your knowledge, you felt that the company was going dows ' 
25 the drain? Isn't that a fact -- in March and April of 
uw 
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1970? 

A If you must know, when you are the only person 
who is pointing out that there were problems and everyone 
else is shrieking that everything is rosy, it is very. hard 
to believe your own sanity. 

Now the thing went bankrupt several months 
after, and everybody says I knew it would. I did not know 


it would. I did not even know that I made a good deal 


three months later I thought I made a very good deal. 

At the time I made it I thought, "Gee, these guys may have 
something. They may go public. I may be the laughing stock 
of Chelsea House, the guy who got out before it went public." 


> I did not know it was going to go bad. I took 


Ee ee er eee 


a dimmer view, and I wasn't interested in remaining in the 
————— 

company in that situation, and when they offered to buy me 
out I thought, "Okay, that is as far as I can go with the 


company." I had done everything in my power to try to 


strighten out the company and nobody would listen. 

Q Sir -- 

A Including Mr. Jackson, because I never told Mr. 
Jackson that the prospects were rosy~-quite to the contrary. 


I told him exactly the opposite. 


Q Now, Mr. Oppenheim, you testified just now that 
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you did not know that the company was going bankrupt? 
A That is correct. 
Q But isn't it correct -- 
MR. FLEMING: If I may interrupt, Mr. Glass, 
Mr. Glass made a representation to the Court that he had 
new evidence which he wanted to bring to the Court's 
attention. 
THE COURT: You can argue that. 
MR. FLEMING: I object to it. 
MR. GLASS: Very good, I will finish. 
THE COURT: I sustain the objection. Go to the 
issue that you said you were going to go to. This is not 


the time to devote to argument. 
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T3 2 | Q Mr. Oppenheim, you just testified that you 
3 | including your gambling debts to Mr. Friedman of $9000, 


i | you owed a total of $30,000 in gambling debts. Is it not 


jt 


the fact that your main assets were your shares in Chelsea 
6 | House? 

| A This was my principal asset. I have other 
assets that -- 

9 | Q Will you answer my question? 


10 | THE COURT: He said yes. 


11 A Yes. 

12 | Q Let us do what the Court wants us to do and 

13 || finish. 

4 | A Yes. 

15 } Q Is it not a fact that the only way you could pay 
| off the bookmakers to keep them from hounding you was to 
17 | gell the Chelsea House stock as quickly as you could, and 
18 that is why you were trying to force the people to buy ? 
19 A No. As a matter of fact, I have many other 
20 sources of resources JI have often utilized for similar 

21 amounts. It was not a -- 

oS THE COURT: The answer is no? 

3 A No. 

pr Q Is it ot a fact that as you indicated in 


& 


Plaintiff's Exhibit 1 in evidence, your memorandum, = at 
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you believed the company was proceeding toward benk= 
ruptcy and you wanted to get rid of that stock so you could 
pay the bookmakers off? 

MR. FLEMING: Objection. 

THE COURT: No, I said the circumstances ~-- 

MR. FLEMING: Objection. 

THE COURT: Sustained. That matter has been 
gone into. 

MR. GLASS: Thank you for indulging me, your 
Honor. I have no furthur questions. 

THE COURT: All right. 

(Witness excused.) 

MR. GLASS: We rest, your Honor. 

MR. FLEMING: Would your Honor like to have 
motions for a dismissal and judgment on the counterclaim? 
I don't know how your Honor wishes to handle this. 

THE COURT: I thought I would give you an 
opportunity to submit some sort of memorandum. 

MR. FLEMING: Would you prefer that I should 
formally move for a dismissal of plaintiff's case based 
on a failure to prove the case and just very quickly list 
the issues? 

There is no evidence here of any representations 


whatsoever by Mr. Oppenheim to Mr. Jackson in connection 
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with the purchase in question; no scintilla of fraudulent 


*.antent in my judgment. It is abundantly clear that Mr. 


Jackson was a director and whether Mr. Oppenheim did 
or did not tell him the substance of the contents of the 


memorandum, and the credibility is for your Honor to deter- 


mine, putting that aside, Mr. Jackson was a director and 
certainly had equal and full access to any material in- 
formation. 

I think the information he had, the financial 
figures running to October 31, 1969, and thereis no need 
to go through that examination, was just yesterday and 
today, that this was a company that could not pay its debts. 

In addition, your Honor, there seems to be no 
question, as a matter of fact based on his case, that he 
purchased through Harold Steinberg at a period of time after 
the deal was made. He joined that group and these men were 
his agents and any knowledge they had was imputed to him. 

I think also there is an in pari delicto defense 
here and Mr. Jackson, it was brought out,bought the stock 
witheut telling Oppenheim that there was an underwriting 
with E.L. Aron. 

For all those reasons I believe that Mr. Jackson's 
claim is without merit and should be dismissed and Mr. 


Oppenheim granted judgment on the counterclaim. 
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THE COURT: I will reserve decision on it and 

I will hear the testimony. 

MR. FLEMING: Very well, your Honor. 

THE COURT: We will take a short recess. 
(Recess.) 

MR. FLEMING: Mr. Norman, please. 

ANDREW E. NORMAN, called as a witness on 
behalf of the defendant, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 

BY MR. FLEMING: 

Q Mr. Norman, are you presently a shareholder of 


Chelsea House? 


A Yes, I am. 

Q Are you an officer? 

A Yes, I am. 

Q Were you one of the founders? 

A No, I was not. 

Q When did you first become associated with the 
company? 

A The very end of 1967 and the beginning of 1968. 

Q Did you acquire a stock interest in the company? 

A I did. 

Q 


As of July, 1969, what percentage of stock did 
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you own, approximately? 


A 


Q 


A 


Q 


I believe 22 or 23 per cent. 
Were you an officer? 

Yes, I was. 

What was your position? 
Vice-president. 

Do you know Stuart Jackson? 
Yes. 

Do you know Jack Oppenheim? 
Yes, i do. 

Do you know Harold Steinberg? 
Yes, 

Fred Israel? 

Yes. 

Mr. Hanson, connected with Chelsea House? 
Yes. 

Mr. Friedman? 

Yes. 

Mr. Robert Hector? 

Yes. 

Mr. Harold Harris? 


Yes. 


Now, do you recall an occasion when all of Mr. 


Oppenheim's stock interest, some 146,000 shares, wew sold 
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. to a group of purchasers? 
e 3 A Yes, I do. 
4 Q That transaction closed on April 10, 1970, is 
5 that correct? 
* 
6 A I believe so. 
7 Q | I want to show you Plaintiff's Exhibit 1 in 
% 8 evidence. I ask you to look at that fo~- a moment. 
9 A Yes, sir. 
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Q I want to ask you, did you see that memorandum 
prior to your participation in the purchase of Jack 
Oppenheim's stock? 

A I saw a memorandum substantially -- I don't 


know whether it is exactly the same but substantially. 


Q But the so-called Jack Oppenheim memorandum 
you saw. 

A Yes. 

Q Did you discuss it with Mr. Harold Harris? 

A Yes. 

fe) Did you discuss it with Mr. Harold Steinberg? 

A Briefly. 

Q Did you discuss it with Mr.Fred Israel? 

A Yes. 

Q Did you discuss it with Mr. Hansen? 

A Yes. 

Q Do you recall whether you discussed it with Mr. 
Hector? 

A Yes, I believe I did. 

Q Am I correct, Mr. Norman, that as a matter of 


fact there were contained in that memorandum -- the memoran- 
dum was comprised essentially of specific complaints of 
Mr. Oppenheim, which had been discussed once or several 


times prior to your receipt of that memorandum, in various 
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2 forms? 
3 A No; some yes; some were new. 
4 Q Some yes, some were new? 
5 A Some were brand new -- I never heard of them 
6 | before. 
7 Q But there were general discussions of Mr. 
8 Oppenheim's complaints even prior to his reducing them to 
9 writing, at least in some part? 
10 A Certain of them. 
ll Q Yes. Now I have just one other question. 
12 You were a purchaser, a participant in the purchase of Mr. 
13 Oppenheim's stock, weren't you? 
14 A Yes, I was. 
15 Q And that was after reading the memorandum? 
16 A Yes. 
17 Q How many shares did you buy, do you recall? 
18 I think it is a matter of record. 
19 A Yes, but I don't recall the number. 
20 THE COURT: You eventually bought 59,292 shares. 
21 I am reading now from Paragraph B(6) of the pre-trial 
22 memorandum on the agreed facts. This was the original 
23 agreement under which you had subscribed or agreed to 
mA purchase 67,454 shares. However, according to my figures, 
25 the difference between that and the 59,292 shares which 
SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


> t 


&: 


R&S 8B RB 


344 

kp Norman-direct 443 
you subsequently purchased is made up of 5,462 shares 
which went to William Lunenfeld, Mary Lunenfeld and 


Anita London. 


Q Does that accord essentially with your recol- 
lection? 
A I wouldn't dispute that. It sounds right. 


THE COURT: The number of shares that went to 
those three individuals, 5462 shares -- and none of the 
other participants changed or gave up any of their shares 
between April 7th and April 10th. 

Q Does the number, 59,000 and some-odd shares, 


accord with your recollection of what you finally pur- 


chased? 
A I think so. 
Q And am I correct you recall that originally you 


permitted to purchase somewhat more shares than that, and 
the amount was reduced to the 59,000-share figure? 
A Yes. 

MR. FLEMING: I had one other question, your 
Honor, but I cannot find it, I am sorry. 

THE COURT: Mr. Norman, .riginally there was a 
much smaller group involved in the original purchase, isn't 
that correct? 


THE WITNESS. Well, your Honor -- 
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bo 


THE COURT: Three or four? 
3 THE WITNESS: There was a person who was an 


4 employee of the firm named William Poten -- 


wn 


THE COURT: Yes. 


6 || THE WITNESS: -- who was putting together the 
7 | purchasing group -- attempting to put together a group to 
8 purchase the entire block, and at some point I expressed 
9 | willingness to take a substantial portion if he put together 
10 | a whole group, and there may have been one point at which 
11 I agreed to a specific amount, which was that earlier 
12 figure that you mentioned -- the 5,462 figure that was 
13 || spoken of purchased by those three individuals. 
14 THE COURT: And that is what you really gave up. 
15 MR. FLEMING: I have nothing further. 
16 MR. GLASS: May I. inquire, your Honor? 
17 THE COURT: Yes. 
18 CROSS EXAMINATION 
19 BY MR. GLASS: 
20 Q Now, who was the seller of the stock? 
21 A Jack Oppenheim. 
22 fe) Was Mr. Steinberg selling any stock? 
23 A No. 
mA (9) Were you? 
25 A No. 
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Were you committing in any way to Mr. Oppenheim 


that you would find purchasers for his stock? 


A 

Q 

A 

Q 

A 

Q 
that Poten 
to buy the 

A 

Q 

A 


Q 


No. 

To your knowledge was Mr. Steinberg? 

Committing to Mr. Oppenheim? 

Yes. 

No, I don't believe so. 

In other words, as you testified, the individuals 
was putting together, a group of people who were 
stock? 

Yes. 

And Mir. Oppenheim was the only seller? 

Yes. 


There were never any agreements in existence, 


to your knowledge, prior to the April 7th purchase agreement 


which committed you to buy any number of shares -- before 


you signed the final purchase agreement you hadno signed 


agreement with Mr. Oppenheim, did you? 


A 


Q 


A 


Q 


No. 


And, to your knowledge,did anyone else? 


Not to my knowledge. 


Now I believe you testified that you had dis- 


cussions with darold Harris about Plaintiff's Exhibit l, 


that Oppenheim memorandum. What did you tell Mr. Harris? 
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A I don't recall. We discussed it in passing. 
Q Well, dic you discuss it in detail? 
A No, I don't believe so. 
Q For example, Mr. Norman, did you discuss with 


Mr. Harris Mr. Oppenheim's statement that Chelsea House 
was going through a period in which the question of its 
survival was at stake? 

A Well, I discussed that subject with Mr. Harris, 
although I don't recall necessarily doing so in the context 
of this memorandum, but the subject was one that Mr. Harris 
and I discussed at length because it really depended -- the 
future of Chelsca House depended very much on his ability 


to sell educational films. 


Q He was one of the purchasers, wasnt he? ‘Y 
A Yes, he was. 
Q And he bought about $90,000 worth of stock, | 7 


did he not? 


A I believe that is about right. 

Q And he came aboard Chelsea House in March, did he 
not, as a full-time employee, in 1970? 

A I believe his employment contract took full 


effect at the end of March, but he had been working with us 


———— eee 


for two or three months before that. 


Q And he left a position, did he not, with McGraw- 
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Hill? 

A Yes. 

Q What position did Mr. Harris have with McGraw- 
Hill? 

A He was in the sales -- educational and reference 
sales. 

Q Did he have a responsible position? 

A Yes. 

Q And did you satisfy him with respect to the 


future prospects of Chelsea House before he came aboard 


and left this position that he had with McGraw-Hill? 


A I wasn't really involved in satisfying him. 
Q But you bought some stock, did you not? 
A Well, I think he satisfied me as to the future of 


Chelsea House rather than the other way around. 


Q Did you ever discuss with him the statement in 


the Oppenheim memorandum that circumstances could lead the 


company to bankruptcy and creditors unpaid? 

A I don't recall that. 

Q Did you discuss with Mr. Harris the statement 
in Mr. Oppenheim's memorandum that current liabilities 
exceeded current assets by over a half-million dollars? 


A I don't specifically recall that. We did discuss 


cash flow in anticipation ofproblems and questions. 
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2 Q Did you discuss with Mr. Harris the fact that 
the publicity department was spending money for advertising 
on books that had not been published, as set forth in Mr. 


Oppenheim's memorandum? 


A No. 


You did not? 


Q 


I am sure I didn't. 


A 
9 | Q And did you discuss with Mr. Harris the fact that 
mosc of the departments in the company had been forced to 
spend an inordinate time deflecting creditors, as set forth 


in the Oppenheim memorandum? 


e 13 || A I don't believe so. 


Q How did the discussion come about with Mr. Harris 


that you discussed the Oppenheim memorandum? 


o 16 A To my best recollection he mentioned it to me 


shortly after receiving it, and asked what kind of problems 
it raised, but essentially as a document and an event he 
did not want to go into it, and he complained in fact to me 


of Mr. Oppenheim as causing trouble and wasting his, Mr. 


Harris's, time. He ‘2lt, in trying to discuss aspects of 
the company, that Mr. Harris wasn't interested in -- he 


was in charge of sales -- and ir attacking Mr. Steinberg 


confidence in. 
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(2) Well, let me ask you this question. I believe 


you indicated that although Mr. Harris's contract did not 
officially start until the end of March, he came aboard 
earlier than that? 

A Yes. 

Q What did you tell Mr. Harris about creditor 
problems in Chelsea House, and the state of financial affairs 
before he agreed to leave his position with McGraw-Hill? 

MR. FLEMING: I object. I do not see the 
relevance of this line of questions. 

MR. GLASS: Well, it shows the availability of 
information from inside management, which is one of the 


elements in this case, and I think, as we had Mr. Steinberg 


on the stand and he indicated that he was telling the 
public and what he told Mr. Jackson, that we are entitled 
to know what another executive officer, a member of manage- 
ment, was telling peop e about the company at this time, 
when, according to the Oppenheim memorandum, there was a 
crisis. 

THE COURT: What did he tell to Mr. Jackson? 

MR. GLASS: No, what information was generally 
available by a person exercising reasonable care. 

THE COURT: Well, we have already gone into that. 


Do you want to ask him some more questions? 
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Q What did you tell Mr. Harris before he came 


aboard about the financial situation of the company? 


A Before he came aboard in the sense of agreeing 


to work and starting to work for Chelsea House, I don't 


Selieve I told him anything. I dont believe I had any 
discussion with him on that subject. 


Q In March or April of 1970 was it true that the 


company was substantially in debt and unable to meet its 


obligations to creditors? 


A We had increasing difficulty. 
Q Was it a fact? 
A Yes, I guess it was. We thought it was a period 


that we were going to get through, but it turned out not to 


be. 


Q And was it also not a fact that the current 


liabilities in March and April of 1970 substantially exceeded 


current assets? 


A Yes. 

Q And did that figure approximate half a milli-n 
dollars? 

A I really do not know that. The definition of 


what was in the list of current on each side, I can't give 


offhand opinion. 


MR. GLASS: May we have this document marked for 
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identification. 
(Plaintiff's Exhibit 8 marked for 
-{dentification.) 
BY MR. GLASS: 
fe) I show you Plaintiff's Exhibit 8 for identifi- 
cation. Mr. Norman, and ask you if you have ever seen this 


financial s*... snent before (handing) ? 


A .fc’er examining) I believe I have. 

Q Fid isr't this an unaudited balance sheet of 
Chelsea Ho:-* a. at April 30, 1970? 

A le so declares. 

Q And this is the one that was sent out to all 


creditors im “onnection with the bankruptcy, was it not -- 


if you kris? 
A 7 \.elieve so -- sent out in July. 
Q uv I direct your attention to the caption 


"Total Current Assets, $1,255,555," and tn the caption 
"Total Current Liabilities" of $1,622,973. So that it 
would appear that at least on April 30th, according to a 
financial statement published by Chelsea House, the current 
liabilities of the company exceeded the current assets by 


approximately $350,000, did they not? 


* 


A Well, that is possible, but these are accounting 


terms. One of the three large items under "Current 
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Liabilities" is "Advances" of $498,827, which rounded out 
to some $500,000. Now not all -- by no means all of 
those were current, in the sense of coming due. The 
bulk of that were advances from Random House against books 
to be published by Chelsea House in the near ese and 
distributed by Random House and those advances were 
based on Random House's estimates of prospective sales 


and the net returns to Chelsea House from those sales. 
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Q Well, at least on April 30 your experience had 
not showed you that these advances were repaid, so you 
reported them, did you not? 


A I assume this is what the accountant found out- 


standing. 

Q So that am I correct in stating that according 
to the financial statements submitted to creditors your 
current assets were exceeded by current liabilities by 


approximately $250,000, is that not correct? 


A Yes. 
Q Based on that data? 
A Yes. That current, I take it means payable 


within one year? 

Q Right. You mentioned those advances. There 
has been testimony here this morning by Mrs. Kessler that 
the report of Random House for the period January 1, 1970, 
through March 31, 1970, was not received officially in 
written form by the company until May? 

A Well, they were required to give the report 45 
days after the end of the quarter and it usually came a week 
after that 45 days. 

Q Prior to the receipt of the official report had 
you or any member of management advance information as to 


how you were doing with the books that Random House was 
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distributing for you? 


disap 


A With certvin books. 

Q Were those reports favorable or unfavorable? 
A They were on the whole that winter very 
pointing. 

@) What did you do with that information? Did 


you discuss it with other members of the inside management 


team? 

A With Mr. Steinberg, Mr. Hector, Mr. Oppenheim. 

Q Oppenheim was part of those management discussions? 

A Yes. 

Q Who got this information from Random House, 
was it you, Steinberg or Mr. Oppenheim? Who called Random 
House, if you recall? 

A Mr. Steinberg had the most frequent contact with 
the sales department, Random House. 

Q Did Oppenheim have any contact with Random House, 
to your knowledge? Did he call them himself? 

A Not to my knowledge. 

Q Now, did he participate in these meetints in 


January and February at which the disappointing results were 


discussed. I believe you testified that he was at some of 


those 


meetings? 


A Yes. P aaa you say meetings -- 
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Q Your informal get togethers. 
A We worked in a fairly smali setting ard ir a 


quite informal editorial office and we talked to eac 


other about these things as they came up later in the day. 


Q How often? 
A Any day; maybe every day. 
Q Could it be on a daily basis, sometimes or two 


or three times a week? 


A Yes. 

Q Was Oppenheim included in these discussions? 

A When he was there. 

Q He was never — 

A No, I don't believe so. 

Q At these meetings were the day-to-day problems 


of the company discussed? 

A Yes. 

Q By the way, did you talk to Random House yourself 
to get some of this information? 

A I may have, on one or two occasions. I don't 
know. 

Q Now, at those meetings -- you never had any formal 
board of directors meetings, did yov? These were just pick- 
wo meetings at the end ofthe day? 


A Or during the day. 
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Q Did you discuss in addition to the disappointing 


experience that you iad with the Random House on some of 
these books, some of the other problems of the company? 

A Certainly. 

Q Did you ever have any discussions with respect 
to the creditor problems of the company? That the creditors 
were bothering you? 

A We wovld discuss creditors. 

Q Was Oppenheim ever present at any of the meetings 
when creditor problems were discussed? 

A Some. 

Q Did Oppenheim ever vois. the opinion at these 
meetings that he felt that the com any » as insolvent and 
might go into bankruptcy? 

A No, not that I recall. 

Q I take it then that that staterent in Plaintiff's 
Exhibit 1, which is the Oppenheim memorandum, that circum- 
sances could lead the company to bankruptcy and creditors 
unpaid, was not ons of the subjects that Mr. Oppenheim 
discussed with you before the publication of his March 
memorandum? 

A That is a statement that could be made about 
any company at any time. 


Q Did Oppenheim make it to you about your company, 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


- 


to 


3 

4 

5 
# 

5 
@ ~ 

9 

10 


rp 


358 


Norman-cross 458 


the one in which you had a substantial investment? 


A 


Q 


A 


Q 


I think not in those terms. 
What did he say? 
Concerning what? 


About insolvency or bankruptcy of Chelsea House, 


the company was going down the drain? 


A 


8) 


A 


emphases. 
Q 
A 
Q 


A 


Q 


e) 


stock at the time he sold it? 


ference unlesste told him. 


was selling his stock? 


Yes, he used to use terms like that. 
What did he say? 


He had some opinions as to policies and some 


mistakes he thought we were making and some things he thought 


we should do, procedures, personnel changes, policy changes, 


With Mr. Steinberg, did they get along? 
No. 
Did Oppenheim get along with you? 
Well, 


to a degree. 


Why did you think that Oppenheim was selling his 


MR. FLEMING: I object to this question, your 


I don't see that it makes any dif- 


THE COURT: 


Did Oppenheim ever tell you the reasons why he 
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A Well, he did tell me that he wanted to-get out 
and sell out and be out completely because he felt -- 
which was true -- that he had not been able to function 
as part of this small team for several months. 

Q Can you tell us how the figure of $3 a share was 
arrived at in connection with your purchase of part of the 
Oppenheim stock? 

A The figure was quoted to me by Bill Poten. 

Q That was a figure transmitted by Poten that 
didn't originate with you? 

A No. 

Q To your knowledge did it originate with Stein- 
berg or any other purchasers? 

A I don't know. 

Q Did you attempt to negotiate this figure down- 
ward after it was quoted to you by Mr. Poten? 

A I don't recall. My best recollection is that 
before I made any commitment that a number of other people 
already made commitments at $3 a share, so essentially I 
couldn't begin to negotiate it. 

Q You were not working with the group? From your 
point of view yoursale was an individual sale? 


A Yes -- a purchase. 


Q Sir, you just testified that other people had 
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already committed themselves to a $. price before you 
elected to buy some of Mr. Oppenheim's stock. 
But for that fact would you have attempted to 


negotiate the price downward? 


A But for that fact I wouldn't have bought any. 
& Would you explain this, please? 
A Well, a few weeks earlier, I think in February 


or early March, Mr. Oppenheim had offered me all of his 


stock at $2 a share and I had rejected it. 


Q In early March? 

A Late February or early March, in there. 

Q $2 a share? 

A I rejected it and not negotiated on the grounds 


that it would be a little less or whatever. 

Q Did he indicate at that time why he wanted to get 
out at $2 a share? 

A Essentially the reasons I stated two or three 
minutes ago that he warted out. 

Q So that the April ultimate sale was not your 
first contact with Oppenheim with respect to his desire to 
sell his shares? 

A No. 


Q His first contact antedated the preparation of 


the memorandum? 
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A Yes -- I think so. 
Q In March? 
A It may be about the same time, it may be just 


after. I don't recall the dates. 

Q Sir, in your opinion was the relationship of 
the »rice that you paid on April 10 of $3 a share and the 
reasonable value of the shares at that time? 

A The value was obviously prospective rather than 
current assets. 

Q Based upon the company as it stood then, was it 


your opinion that $3 was the right price or did you have a 


different number in mind? 


A I felt it was high. 
Q H w high? Your best judgment. 
A That is hard. It would have been speculation 


at that time. 


Q You had rejected $2. Did you think that the 
price was worth more in April than $2 that you rejected in 
February? 

A I can't answer that. I don't know how I can 
answer that. 

Q What motivated you to buy the stock when you 


learned that other people had already committed themselves 


at the $3 number? 
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A Well, the combination of our new sales manager, 
Harold Harris's sales projections and the report of how 
his sales program was developing in terms of sales 
representatives around the country and their response 
to the product and their estimates and his estimates as 
to sales;combined with, his decision to buy stock on top of 
the fact that we had already given him a very attractive 
contract, just gone into effect, an employment contract 
with stock and cash overrides and so on, was a very strong 
influence on me. 

He had been in educational sales for quite a 
number of years with a top company and if he believed that 
strongly in his projections that he would back it up with 
a purchase at $3 a share, I was impressed. 

Q Based on this you went forward and committed 


yourself for over $150,000 in terms of your purchase from 


Oppenheim? 
A That is unfortunately true. 
Q Would it be fair to say that you were optimistic 


when you invested this money about the future prospects of 
the company? 

A I must have bee. 

Q Otherwise you wouldn't have made the investment. 


Before you made this additional investment in 
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this company, I think you ind’ cated that you were already 
a stockholder? 

A Yes. 

Q What was your investment in the company at th-* 


time by virtue of your prior stock purchases? 


A In number of shares? 

Q No, number of dollars, approximately. 

A Over $390,000. P 

Q In addition to that, you had loaned the company 


money as well, had you not? Did you hold a debenture? 

A For $116. 

Q That brought it to $400,000. In addition to 
that you had guaranteed certain of the obligations of the 


company, had you not? 


A Four of us had co-guaranteed, yes. 

Q Who were they? 

A Mr. Oppenheim, Mr. Hector, Mr. Steinberg and 
myself. 

Q What was the amount of those guarantees? 

A It went as high as about $275,000 -- 

Q Row much? 

A $275,000. I think this was the peak some time 


during that spring of 1970. 


Q We are up to about -- 
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2 A From the Chemical Bank. 
» 3 Q Either through guarantees, loans or stock invest- 
4 ment, you had almost $700,000 in the company? 
Ps 5 A Exposed. At least, yes. 
6 Q These guarantees were cross-quarantees, were 
7 they not? 
e 7 A Yes -- well, I don't know, they were co, jointly 
° and severaiiy. 
10 MR. GLASS: May I have a moment, your Honor? 
“° a —{Pause.) 
1 MR. GLASS: I have no further questions, your 
8 13 Honor. Thank you. 
i“ REDIRECT EXAMINATION 
15 BY MR. FLEMING: 
e 16 Q Mr. Norman, do you know when this Plaintiff's 
W7 Exhibit 8 for iv a2ntification was prepared? 
m 18 A No, I don't. It must have been after April 30. 
19 Q Within a month after April 30? 
20 A I would think certainly within five weeks. 
ry 2 Q Was it available to the directors? 
2 A Well, I don't know who -- I believe this was 
23 prepared by Price Waterhouse. They were doing that work. 
e 2A Q Was it available to the directors? 
25 


A 
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Well, I.don't know who they sent it to. 
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Q Was it available to directors who wanted to se> 
it? 

A It was available to me. 

Q Would you have denied access to any director who 


asked to see it? 

A No. 

Q nam I correct that the $2 to Mr. Oppenheim offer 
to sell all of his stock for was a straight cash deal? 

A Well, I don't believe we got into those questions. 


We may have, I don't remember. 


Q And $3 was on terms? 
A Yes. 
Q 22-1/2 per cent payable April and the balance 


over the next two yezrs? 

A Yes. 

MR. FLEMING: Thank you very much. 

RECROSS EXAMINATION 
BY MR. GLASS: 

Q With respect to 8 for identification, isn‘t it 
a fact, sir, that this balance sheet was sent to the 
creditors after the company filed in bankruptcy? 

A Yes, it was. 

Q Isn't it a fact that it was not until June of 


1970 that the books were posted up to date at the request 
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of the Bankruptcy Court so that this notice could be sent 
out? 

A That is possible. I frankly don't remember. 
It may verywll be the case. 

Q But there + - question in your mind, is there, 
that the April 30 financial statement was prepared after 


the ccmpany went into bankruptcy in connection with the 


notice? 
A I can't testify yes or no on that. I really don't 
know. 
THE COURT: Is that an exhibit? 
Mr. GLASS: It is for identification. I offer 
it. 


MR. FLEMING: I have no objection. 
(Plaintiff's Exhibit 8 received in 
evidence.) 
A It may have been prepared for the bankruptcy file, 
petitions or reports, whatever. That is very possible. 
We did not have regular quarterly reports of that 


kind from Price Waterhouse previcusly, I believe. 
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Q Are you satisfied -- I believe that there has 


been testimony that the petition in bankruptcy for Chapter 
XI was filed on July 2 of 1970? 

A Yes. 

Q In light of that information are you now 
satisfied that Plaintiff's Exhibit 8 in evidence was not 
prepared within five weeks of April 30th? 

A Well, I don't know. It may not have been. 


I cannot specifically recall seeing it before July 2nd. 


Q What is the basis -- you never saw it before 
July 2? 
A I can't say that I did. If I did see it in 


early June I wouldn't remember it because we had other 
problems -- what the technical abun sheet was on April 
30th wasn't of much contemporary interest during the crisis 
we were going through in June. 

Q Had you ever looked at the financial books and 
records of cine company? 

A Yes. 

Q I direct your attention to account No. 4157.88 
of your accounts payable ledger, and direct your attention 
to the fact that it was not until June of 1970 that accounts , 
payable for the months of January, February, March and 
April were recorded. Does this refresh your recollection 


as to when that financial statement was prepared (handing) ? 
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A (After examining) No, it doesn't. I can't -- 
I believe that is a list - which is it? Is it this name 
that is crossed out (indicating) ? 

Q In other words, the books indicate that in 
June all of these accounts payable were posted. Is ic not 
a fact that in June Mrs. Kessler was requested to post 
all liabilities of the company so that by the end of June 
a balance sheet could be struck and sent to creditors? 
Does that refresh your recollection? 

A Well, I know she was doing that at -- around the 


time we did file and immediately thereafter. 


Q That was in June and July, was it not? 
A Yes. 
Q So does that refresh your recollection with 


respect to when the April 30th balance shee, Plaintiff's 


Exhibit 8 in evidence, was prepared? 


A No, it doesn't. 

Q Was it prepared before the books were posted? 

A Well, that is April 30th -- 

Q These entries relate to January, February and 
March. 

A Well, I don't know whether these entries, January, 


February and March, are reflected in that balancesheet or 


not. I don't know. 
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Q Mr. Norman, when you and Mr. Oppenheim and. sr. 


Steinberg were discussingthe telephone reports received 
from Random House, do you recall you testified that you had 
some advance notice about disappointing sales -- did you 
communicate those facts to Price Waterhcuse before the 


receipt of the official report from Random House, in May 


of 1970? 
MR. FLEMING: I object. 
A No. They would receive that report. 
MR. FLEMING: Excuse me? 
THE WITNESS: They would receive that report. 
A Yes, of course, they -- Price Waterhouse knew 


what the Random House schedule of reporting was, but the 
April 30th report would not come in until the third week 
in May, and since that was a very substantial portion of 
their business there was no way they could close that April 
30th report until after that. 

Q Until after May 22nd or wheneverthe record shows 
it came in? 

A Whenever it shows it came in. 

MR. GLASS: Thank you very much. 


MR.FLEMING: One last question, if I may, your 


Honor. 
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REDIRECT EXAMINATION 

BY MR. FLEMING: 
Q on these Random House reports am I correct that 

there was a report by Random House as «f December 31, 1969? 
A Yes. 
Q And Price Waterhouse, of course, would have 

access to that just as they had access i -he later one? 
A Yes. 

Q And that would reflect sales by Random House 
up to December 31, 1969? 

A Yes. 

MR. FLEMING: ‘Thank you. 

I have nothing further. 

THE COURT: You are excused. 

MR. ©“_As3: May I ask him one last question? 

THE “OU'T: All right. 
BY MR. GLASS: 

Q With respect to the Christmas list, the Random 
House report for the fourth quarter, October, November 
and December, that would not include the returns from the 
Chrictmas sales in December until the subsequent period, 
would they? 


A Oh, no, of course. Those book stores start 


returning in January and February, and sometimes they hold 
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2 those books until much later. 

4 3 THE COURT: I think we have already had that. 
4 MR. GLASS: Thank you very much. 
5 THE COU; ": You are excused. Tiiank you. 

id 6 


(Witness excused.) 


7 MR. FLEMING: Mr. Oppenheim rests, your Honor. 
> 8 THE COURT: I wiil reserve decision. I will 
9 decide it as soon as possible. 
10 MR. GLASS: Your Henor, we have ordered a 
¥ 11 transcript of the proceedings, and I wonder if we could 
12 impose on the Court for a schedule under which we could 
13 file post-trial memoranda with the Court? 
P 14 THE COURT: Post-trial memoranda with any 
15 conclusions of fact and law. 
a 16 You will get the transcript within the next 
7 few days, I imagine. 
18 MR. GLASS: Yes. 
® 19 THE COURT: You can back your me.orandum up with 
20 reference to the transcript and the exhibits. 
21 MR. GLASS: That is what we will do. 
P 22 THE COURT: If there are any further proceedings 
23 we will go into that then. 
° a MR. GLASS: Your Honor, may I inquire as to the 
25 number of days in which you would expect us to exchange? 
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THE COURT: I know how busy I am. I do not 
know how busy you lawyers are, so it is up to you to work 
it out. 

MR. GLASS: May I suggest this, if Mr. Fleming 
has no objection, 30 days after we receive the transcript 
to exchange briefs, and 10 additional days to reply to ore 
another. 

MR. FLEMING: Your Honor, I do oppose that. 

I think we can do this in 10 or 15 days. 

THE COURT: It seems to me a couple of weeks. 

MR. FLEMING: Yes. 

THE COUR’: If you want to I can hand down an 
opinion now, but I think in fairness to everybody you should 
have a chance to make whatever points you wish. 

MR. GLASS: Thanx you. 

MR. FLEMING: Thank you. 


(Decision reserved.) 
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September 19, 1974 
10:39 a. me. —- Room 996 


APPEARANCES: 


GLASS GREENBERG & IRWIN, 
Attorneys for Plaintiff, 
BY: LEONARD R. GLASS, ESQO., and 
2 LEONARD S. BARASCH, ESO., 


Of Counsel. 


| CURTIS MALLET-PREVOST, COLT & MOSLE, ESOS., 
Attorneys for Defendants 
BY: PETER FLEMING, ESO., 
ALAN SPARER, ESO., and 
DOUGLAS MANSFIELD, I'SO., 
of Counsel. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


¥ . 


| 376 


1 mkeq 9 
1} 
2 || THE CLERK: The trial, Stuart Jackson against 
3 Jack Onnenhein. 
4 Ts the plaintiff ready for trial? 
5 || ‘im. GLASS: Plaintiff readv. 
6 ] THLE CLERK: Defendant ready? 
1| 
ae MR. PLEMING: Defendant Oprenheim ready. 
° mie COURT: Unless you want to make an opening 
8 | statement, I am familiar with t ‘ase. 
10 MR. GLASS: Pardon me. 
il : TIL: COURT: If you gentlemen want to make an openim 
12 statement, it is all right with me, anda if you want to waiv': | 
13 | it, all richt -- whichever is convenient. 
i ' MR. GLASS: Your Honor, with the Court's nermissien 
| ~ 
15 I would like to make a very brief opening statement. 
16 | THi: COURT: All richt. 
17 | me. GLASS: If it please the Court, the plaintiff 
18 Jackson is suing the defendant Jack Oppenheim under the Feder 
19 Securities Statutes forrescission in connection with the 
20 transaction in which the plaintiff Jackson purchased from 
21 Oppenheim approximately 14,000 shares of stock at $3:a shar :. 
as | ft is the plaintiff's position that in making thi 
3 sale to Mr. Jackson the defendant withheld material facts 
2A which 1n light of the circumstances made the material that 
25 


Jackson had misleading. 
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Mr. Oppenheim was a vice president and a director 
of Chelsea House Communications, Inc. Mr. Jackson was the 
secretary of this corpora‘“ion and also a director. 

fhe proof will show that while Oppenheim was an in- 
sider and involved in the day-to-day operations of the company}, 
Jackson was an outside director, like his counterpart, Arthur 
Schlesinger, Jr., and actually put on the board of directors | 
for window dressing in the pursuant of respectability in 
connection with a proposed public offering. 

Proof will also show that in truth and in fact Mr. 
Jackson had nothing to do, nor was he aware of the intimate 
day-to-day operations. 

Now in a 10-b-5 case, such as this,we are faced witt 

~four basic elements: 

Number one; intent. 

Number two: materiality. 

Number three: due care and, 

Number four: reliance. 

The proof will show that the defendant Oppenheim 
had the intent to withhold this information, thereby satisfy- 
ing the requirement of scienta. 

The key in this case is a memorandum report which 
the proof will show Oppenheim prepared and caused to be 


distributed to certain select members of management several 
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weeks before the Jackson sale. 


The proof will also show that the defendant Oppenhedu 
had a meeting with Jacksion several weeks before the Jackson 
purchase. 

The proof will also show that neither in the meetin 
that he held, that Mr. Oppenheim held «'ith Mr. Jackson severa 
weeks before the sale, nor subsequently and prior to the 
purchase did he ever disclose the material facts which any 
reasonable man would ju befor2 making a sale, prior to the 
Sale cf this Dr. Jackson. 

‘ne proof will also show that Mr. Oppenheimkew 
that the other members of management, together witli him, eithex 
consciously or unconsciously had entered ‘nto a con- 
spiracy of silence with respect to the actual facts concernin 
the business and operations of this company, Chelsea House 
Communications, Inc. 

The proof will show that this may have been a sb- 
conscious conspiracy; that the other insiders were motivated 
by a desire to believe only the best as to their company, or 
motivated by a desire to have Mr. Jackson continue his effort 
to obtain for them an underwriter for the public sale of theix 
stock, and therefore self-consciously not wanting him to kuow 
what was really going on, because the proof will show that 


within two months after the sale of his stock, Mr. Oppenheim, 
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talk to Mr. Jackson, this company filed for Chapter 4 
The proof will also show that at no time did Mr. 


Oppenheim directly or indirectly communicate to Mr. Jackson 


the facts contained in his memorandum, or the true facts in 
addition to that with respect to the business affairs of this 


company. 


Now, your Honor, attempts will be made to impute 


the knowledge of other insider purchasers with respect to 
their knowledge of the Oppenheim memorandum, and with respect 
to their knowledge of the true financial condition of this 
company, but I respectfully suggest to your Honor -- and 

the proof will show -- that the preparant is absolutely 
devoid of any showing that at any time did any other insider 
communicate these facts to Mr. Jackson, nor could Mr. Jackson 
in the reasonable exercise of due care have foundout the 

true facts about this mmpany, because these facts were not 
contained in any minutes of board of directors’ meetings, 

in any available financial records, but were thirgs which wer 
inherent in the day-to-day operations that an outside directo 
could not reasonably have been expected to find out even in 
t\-4 exercise of due care, and I respectfully suggest to your 
Honor that when the facts are shown with respect to what was 
contained in what we now refer to as the Oppenheim report, 


that the standard of what a reasonable man could have and 
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2 || should have relied upon in making a purchase of stock, and 


3 || what Mr. Jackson should have been told by Mr. Oppenheim was | 
4 withheld, and accordingly Mr. Jackson is entitled to a rescis 
5 ! sion of his transaction, the return of his downpayment and 
6 | interest, and complete release from any further obligations. 
7 } Thank you ve3:y much, 
8 ! MR. FLEMING: If your Honor please, just very 
9 | briefly, I will just point out two facts: One is that Mr. 
10 | Jackson was a director of this company at all material times, 
ll and as such -- 
12 THE COURT: He did legal work for them too, didn't 
13 | he? 
\4 | MR. FLEMING: Pardon me? 
15 % THE COURT: He did legal work for them didn't he? 
6 | MR. FLEMING: His law firm, now Rogers and Wells, 
\7 was general counsel to the corporaticn, but Mr.Jackson was 

i} 
18 responsible for thac -- they were his client. 
19 | In addition, both as a hwyer and a director he 
20 signed a proposed registration statement which contained 
21 financial statements as of April 30, 1969, and as a director 
22 || he receiv: i a copy, or a copy was directed to him of the year- 
23 
24 all of tha’: information was clearlyknown to Mr. Jackson or was 
25 avajiable to him. 
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He invested in a company which had flopped, your Honor, 
according to the financial statements, from a profit of some 
$30,000 as of April 30, 1969 to a loss of $127,000 as of 
October 31, 1969 -- a turnaround of approximately $157,000, 
representing a bss for the last six months, the most relevant 
six months, of $157,000 in the operations of this company. 

Secondly, your Honor, so far as the purchase is 
concerned, Mr. Oppenheim did not solicit Mr. Jackson's 
participation. Mr. Oppenheim was approached through an 
intermediary by other principals in the company -- Mr. Norman 
and MR. Steinberg, to buy out Mr. Oppenheim at a price of 
$3 a share on terms, and then without Mr. Oppenheim's knowledge 
Mr. Jackson was asked by one of the other principals of the 
‘corporation whether he would like to participate in what 
became a group to buy out Mr. Oppenheim. 

Mr. Oppenheim did not approach Mr. Jackson and did 
not request or suggest his participation. He had no conver- 
sations with him about that participation. It was done en- 
tirely on Mr. Jackson's own hook, and based on whatever con- 
versations he may have had with people other than Mr. Oppenheifn 
So far as Mr. Oppenheim is concerned he was dealing with a 
purchasing group headed by other insiders, everyone of which 
was in fact in a better position than he was to know -he true 


condition of the company. Whether in fact the company was in 
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a condition of bankruptcy at the time of the sale I think is 
questionable. Mr. Jackson, in an affidavit submitted in 


support of a claim for legal fees, services rendered during 


the bankruptcy, stated -- and we will prove this -- that the 
reason for the bankruptcy was not the financial condition o1 
the company as of the time of the sale but resulted because | 
of the unfortunate downturn in the market during 1970, making 


a public offering of shares not possible. 


Moreover, the reduction in government spending for 
educational purposes d to a similar downturn in the pri-ary| 


educational market for their products, so I must say that I 


seerthing whatsoever to Mr. Jackson's claim, which is a 


claim of a director and insider against another insider wit, | 


whom this director never dealt in connection with the pe 


and to whom, again, to Mr. Jackson all of the financial in- 
formation relative to the condition of the company was avail - 
able and undoubtedly was perused. 

THE COURT: All right. 

MR. GLASS: Your Honor, the plaintiff calls as it: 
first witness Jack Oppenheim. 
JAC K OPPENHEIM, called as .. witness by the 

plaintiff, sworn. 

DIRECT EXAMINATION 


BY MR. GLASS: 
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Q Where do you reside, Mr. Oppenheim? 
A 241 Central Park West. 
Q And what is your occupation? 
A I am director of Project Development, Visual 


Information Systems. 

Q What does Visual Information Systems do? 

A It produces and distributes videotapes to the 
medical market, to business. Now we are investigating goiny 
into continuing legal education. 

Q Are any of the principals of Visual Information 


Systems, were they at any time principals in Chelsea House? 


A No. 

Q How long have you been with Visual? 

A Since June 1974. 

Q And prior to that time? 

A Prior to that time I was for a year an associate 


at Demov, Morris, Levin and Stein. 


Q You are a lawyer? 

A I am a lawyer. 

Q When were you admitted to practice? 
A 1959. 

Q Fifteen years? 


A That is right. 


Q What is your educational background? 
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A How far back do you want to go? 

Q College and law-school. ane ae 

A University of Wisconsin, BA, 1953; and LLB, Harvard 
Law, 1958. 

Q Now after your graduation from law school did you 


practice law? 


A Yes 

2) For how long? 

A T practiced law full time really for about four 
years -- two years with the Corporation Counsel, from 1963 to 


1965 in the Real Estate Tax Division; then from 1965 until 


1966 I was with Peter and Hubert Brandt, practically exclusive 


ly real estate tax reductions, representing the owners. 
Q And thie real estate tax reduction practice did you 
prepare petitions and involve yourself in proceedings in 


connection with people who own commercial establishments 


that were trying to get reductions in their real estate taxes? 


MR. FLEMING: I object to that. I do not see the 


relevance. 


‘TE COURT: I don't see why you have to go into all 
thzs:. 
Q Did there come a time when you became associated 
with Chelsea House? 


A Yes, -- 
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> 2 | Q Can you tell us when that was? 
3 | A As a working partner I became associated with them 
4 || in September of 1966. ZA ; 
ed 5 || Prior to that I had put up some money for a partial 
° || interest, which became a one-third interest in what was then 
7 a partnership in September since 1966. 
sd 8 
1 Q And who were th other partners? 
, ! A Harold Steinberg and Robert Hector. 
e 10 Q And subsequently did the partnership become jincor-~ 
il porated? 
12 A Yes, sir. 
Be 3 | Q And about when did that take place? 
i A About a month later. 
15 Q And in what year was that? 
. " A «1966. 
i Q Did you become an officer of the corporation? © 
e 18 A I became ne elke. sieea 
19 Q What office? 
20 A I am not certain -- I think vice president. 
@ 21 Q And did you also become a iirector? 
a A Yes, I also became a director. 
2 Q And who were theother officers and ‘directors? 
. 24 ; 
A Well, Steinberg and Hector, and I am not sure 5b 
25 
anybod,, else became a director at that time -- I dort think 
# | 
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so. 

Q And after your election in 1966, I believe you 
said -- 

A Yes. 

Q -- as an officer and a director, did you continue | 


as an officer and director of Chelsea House Communications, 
Inc.? 

A I continued as an officer until March 6th, 1970 whe 
I resigned. 

Q Well, did you notwrite a letter in February of 
1970 -- 

A I resigned. I sent a letter of resignation dated 
February 6, effective March 6, 1970, which was my resignation 
date. 

Q And when did you resign as a director of the 
company? 

A The date of my sale, which was April 10, 1970. 

Q Taking you to 1969, Mr. Oppenheim, what were your 


duties as a vice president of Chelsea House, in that year? 


A At what time during that year? 
Q Commencing in April when you returned from Europe, 
I believe -- 
Well, let me ask you, were you paid a salary? 


A Yes, I was paid a salary. 
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2 Hi Q What was your salary? 
* 3 A 25,000. 
4 Q What did you do for it? 
5 A I think at the time in April it was 18,000 and it 
* | 
6 went up to 25. 


7 Q When did it go up to 25? 


® 8 A 1 think it went up probably in October. I am not 


9 || certain -- perhaps you couid tell me -- I am not certain -- 
10 I think it was 18 in April and went up to 25 sometime later 
% 11 | in that year. 
12 | Q Let us go back to Aprilwhen you were earning 
13 | $18,000 a year. 
* | 
14 | What were you doing for Chelsea House for that 
15 | $18,000 a year? 
€ 16 | A Well, I was working with Fred Israel on developing 
17 a project called The History Machine. 
18 Q And were you doing anything else? 
@ 19 A Yes. ‘ was involved in selection of book projects. 
20 I was editing certain material for the University- 
21 At-Large-Program, and I ended in a general spiiiaidbaians categogy 
, 22 keeping a look on projects that waite ioc to see that the 
23 wate proceeding. aa 
® 24 “Q When the company raised your salary to $25,000 a 
25 year did you take on any additional responsibilities? 
& 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQJARE NEW YORK WY co 7. 4860 


~ 


ice) 


10 


388 


mkecg Oppenheim-direct 14 
A No 


Q Were <1 still in that general supervisory position 


nica: eingiateniice of the ee 


A Yes. we a were in that -- all the =e management 


— 


served that function. It was a very siniiceaaaielil company. 


Q Were you a member of top management? 
A Yes, I was. 
Q And were you a member of top management until you 


resigned in ‘February or March of 1970? 


A Yes, I was. 


Q Who were the other members of top management in 


1969, commencing in April, through the date of your resigna- 


tion? 

A Harold and Jeffrey Steinberg, Robert Hector, Andrew 
Norman, iii Priedman, and Fred Israel. “u a ae 

wy. Q When did Fred Israel come aboard? 

A Late in 1966. 

Q You mentioned Harold Steinberg. What did Mr. 
Steinberg do in the company? 

A He was president, and he was -- he resolved all 
questions snake had, res 
a Q now about Jeff Steinberg? 

A Well, Jeffrey was Harold's son, 

Q In addition to that what did he do in the company? 
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A Well, he held down a wide listing of titles, such 
as advertising manager. He was in charge of sales of The 
History Machine. He was the art director. 

He had about 10 different functions. It was, I 
think, politically motivated and involved empire building. 
Jeffrey at the time was about 24, and it would have been very 
difficult for anyone to have effectively carried out as many 
functions but he had a lot of them. 


Q And you disagreed with that. 


A Yes, I did. 

Q What did Mr. Norman do? Was that Andy Norman? 
A Yes. 

Q Will you tell the court what his functions were 


during this period? 
A He was the deée.acto controller. We did not have 


a controller as such. He made cash flow charts and had contr‘4! 


Sania 


over the day-to-day finances and determined who would get 


paid and who mates. te wen, by February of 1970, the 
m:jor shareholder; that is, he controlled 30 percent of the 
stock, or a little bit more, and Harold and Hector and I eac}, 
had slightly over 20 percent, so that Andy and Harold were 
running the company. 

Q What di’ Mr. Hector do? 


A Well, Mr. Hector's title was chairman of the boara 
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but he was essentially in the same situation that I was, in 
that Andy and Harold were running the company and they would 


suffer his suggestions as to what should be done if they felt 


like it. 

Q And you mentioned that you were a part of the 
top management team. Did this company have an executive 
committee? 

A No. 

Q Did it have a finance committee? 

A No. 

Q Well as a member of top management were there 


meetings with other members of top management with respect 
to what was going on in the company? 


A There were constant meetings. There were no normal 


= —— ~ * S- 


Se, 


board of directors' meetings in the entire course of the 


—_— —————— 


company. 
. Q ven objected to that, didn't you? 
A Yes, I did. 
Q As a matter of fact, you submitted a memo to manage 


ment in which you felt that the company should be more formal 


ized, isn't that correct? 


A That is correct. 
Q When did you submit that memorandum, do you recall? 
A Yes. I think it was in January of 1970. 
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Q Did you ever give a copy of that memo to Mr. Jackso 
who was on the board of directors? 

A I have no idea. 

Q Well did you or didn't ycu- 

A I didn't give it to him. 

Q Well, that Se whet T aehed. 

A I gave it to Robert Hector for distribution to the 
directors. I have no idea whether he got it. 

Q In your conversations -- by the way, you did have a 
conversation with Mr. Jackson in March of 1970, did you not? 

A Yes, I did. 

Q And in that conversation did you ever ask him 
whether he received your January memo with respect to your 


constructive suggestions concerning the company's structure? 


A No, I didn't, but I certainly covered the substance 


a 


of that memorandum in that. conversation. 


—— 


Q Now where were these meetings held between top 


—— 


members of management? _ 


A Mostly in the president's office -- in Harold 
Steinberg's office. 

Q And generally who was present? 

A It could be any combination of the working officers, 


often with outsiders attending. I mean there was no -- 


Q Do you have any independent recollection of Mr. 
_— NN eet 
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Jackson ever attending any of those meetings? 


A None at all. 

Q And is that your best recollection, that he did 
not? 

A Not while I was there. He may have attended many. 


I attended only a small percentage of the meetings. I can 
testify that I don't recall him at any other meetings I was 
at. 

Q When was the last time before your resignation as 
an officer that you attended a management meeting? 

A I couldn't pick a date. 

Q Well do you have any recollection of having ever 
attended a management meeting during the month of January 
1970? 

A Oh, I am sure I attended some in February. I just 


couldn't give you the last date that I was at one. It probably 


$e 


members of the top operating team gut together on a weekly 
basis to discuss what was going on in the company? 
A Up to March 8? 


Q Yes. 


A Well, if you are talking about from when I got back 
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e 2 from Europe -- 
3 Q Yes, when you got back from ‘urope -- you mean April 
4 | of 1969? 
® 5 A April 1969 to March of 1970, I was away pretty much 
6 the month of January, 1970, but when I was around I was 
7 certainly at most of the meetings. 
iw 8 Q You were still earning your $25,000? 
| 9 | A I certainly was. | 
e 10 Q And you were around ducing the month of March and | 
| ll the month of February? | 
12 A Well the month of March I had resigned. 
® 13 Q How about t*e month of February? > 
14 A The month of February I was there. 
15 Q And in addition to these informal management ooustnel 
’ 16 is it your testimony that commencing in April of 1969 until 
17 you resigned Chelsea House never had a board of directors | 
e 18 meeting, formal meeting as such? | 
» || ~~ Absolutely. | 
20 Q | That is your testimony? | 
® 21 A That is my testimony. | 
22 Q Now did there come a time when Chelsea House became | 
3 interested in making a public offering of its securities? | 
e 
2A A Yes. 
25 Q Can you tell the court when that took place? | 
| 
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A We started -~ I think the first time we started was 
with D. H. Blair and Company, which may be in October of 1967 

Q Several years before? 

rN Several years before, and these attempts continued 
right up to the bankruptcy. 

Q Did you participate in the decision to attempt to 
cause Chelsea House to make a public offering of its naan 

A Yes. | 

Q And were you in favor of it? 

A At certain times, yes. 

Q Well, were you in favor of it in the Spring of 1969 
when you returned to Europe? 

A Yes, definitely. 

Q Now did there come a time when a law firm was re- 
tained to prepare a rec‘stration statement in connection with 
the propesed public offering? 

A Yes. 

Q Can you tell us the name of the law firm? 

A Royal Koegel. 

Q And who were the partners in charge, if you know, o 


the Chelsea House account? 


A Mr. Jackson. 
Q Stuart Jackson? 
A Yes. 
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2 || Q And when was the first time that you met Mr. Jackson? 
3 A Shortly after I came back from Europe, in April of 
4 1969. It may have been in May or June of 1969. 
5 Q Did you have any conversations with Mr. Jackson at 
6 that time? 
7 A Yes. It was mostly introduction, and I had some 
j 8 questions as to, I think, the issue of who was to get the 
9 commission. Herzfeld and Stern was supposed to be the under-~- 
10 writer, and there was some question in my mind as to whether 
! 11 anyone was entitled to a finder's fee. 
12 | We discussed that. 
l 13 | Q And did you discuss the business of the company? 
14 | A I don't think we discussed it in any detail at that 
15 meeting. 
y 16 Q Did you give him any facts concerning the company? 


_ 
~] 


A Not at that meeting. 


18 Q Did you ever indicate to Mr. Jackson at that time 

’ 19 that you did not feel that the company was economically 
20 viable? 

21 A I thought the company was extremely, economically 
22 viable at that point. 
23 Q And I take it from that that you were extremely 

h 2A optimistic in May and cune of 1969 about the future prospects 
25 of the company? oa 

, 
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A Definitely. 
Q Subsequent to your meeting Mr. Jackson in May or 
June of 1969, Mr. Oppenheim, did you attend any meetings 
relative to the proposed public offering? 

A Yes, I did. 


Q Did you attend any meetings with an investment bank~- 


ing firm, Herzfeld and Stern? 


A Yes, I did. 
Q Did Herzfeld and Stern submit a proposal to the 
¢ ll | company with respect to an underwriting? 
12 A Yes, they did. 
13 Q And was it submitted at a meeting? 
w ] 
4 jj A I dont know. 
15 | Q Well, were you present when a Herzfeld and Stern 
* 16 | proposal was submitted? 
17 | A I have no recollection. 
18 Q Were you present when there was a discussion con- 
& 19 } cerning an offering price? 
20 A I think the price had been agreed to before I had 
21 come back. I attended a work session which was putting to- 
f ~ gether the prospectus, working out the details of what went 
23 in, a sort of line-by-line statement, to make sure that every- 
& 2A thing in the prospectus was accurate, but I don't think I was 
25 at any session where the price was negotiated. 
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Q Well let me ask you this question, did management 
have an idea as to what they expected to get per share for th 


common stock of the company in June of 1969? 


A Definitely. 

2 What was it? 

A $10 a share. 

Q And did you concur in that decision? 
A Yes. 


Q And subsequently did Herzfeldand Stern come back 
with a smaller number? 

A They came back -- well, they had agreed to the 
$10, and two days before it was to be sumitted to the SEC the 
said they would do the deal but they wanted it at $7 a share. 

Q And what was management's reaction to this proposed 
reduction in the offering price? 

A Well, management wanted to know whether that would 
be a firm $7 orwhether they might subsequently decide at the 


last minute that they would do it at 4, and when they said 


- en 


no, the 7 wasn't firm, we did not see any reason to tie our- 
selves to thei so we » submitted the thing to the SEC without 
/ A ~)S 
vee 
nga 
ae 
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Q And did you concur’ in management's decision not to 
accept the terms if HerzfeH and Stern was not prepared to 


move forward? 
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A Yes, I did. 

Q Did you still feel in July of 1969 that the fair 
offering price for this stock was $10 a share? 

A I certainly did. I felt so. I didn't begin to lose 
confidence in the direction of the company. The figures for 
the first six months of fiscal 1969, as of April 1969, aftex 
the loss of $36,000 for the prior year, showed $127,000 plus 
net after taxes, which was a very, very solid showing, and 
management -- 

Q When did you get that number? 

A That was in the prospectus. That was the audited 
Price Waterhouse statement for the first six months of fiscal 
1969, as of April 30, 1969. 

Q Sir, isn't it a fact that Price Waterhouse audited 
the company's financial statement for the year ended Octobex 
31, 1968 and the six months statement is what we call a stub 
statement, and was unaudited, or am I wrong? 

A It was what went into the prospectus. I took it two 
be, whether audited or not, an accurate reflection,and I thint 
it was an accurate reflection of what the company had done 
through April 30, 1969, and we were all very bullish at that 
period of management being -- and I use “management” in the 
sense of Harold Steinberg and Andy Norman who controls the 


books -~ continued to hold out that for the full year we woul 
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show a net after tax of $200,000. 


Q When did they say this? 


A They said that from -- at every point, from the time- 


from June on. 

Q June on until when? 

A Well until the figures came in. 

Q When did they come in? 

A They came in in January of 1970. 

Q | Well what happened? What did they say after that? 

A Well that is when they couldn't say anything tl.an. 
Then they came in. It was a $30,000 loss, and I had been 
negotiating with Bache and Company at the time, on the basis 
that we would show a profit of at least 100,000. We had an 
agreement that they would do some private financing of 100,00 
shares at $7 if we showed $100,000 net after taxes. 


S When the figures came down the meeting was cancelle 


—— “uv - 


It was terriblyembarrassing. Management had no answer. They 


said, well, that is what it was, and it was at that point fc 
the first time that my confidence in management really became 
shaken. 

~ Q Did you have any conversations with Arthur 
Schlesinger, one of the outside directors and tell him, as a 
member of the board, that your confidence was shaken? 


A No, I didn't. 


we = 
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2 | Q Did you call up Stuart Jackson, the other outside 
3 


director, and teil him that you had no confidence in manage- 
ment at that point in January? 


A I visited. 


: Q Well did you visit with him in January? 

; A I visited with him in March. 

. Q But between January and March you said nothing to 
. anybody? 

* ae | “AS I said, I was on vacation for most of March. 

il My first ‘icicle Silat to -- I then began a heist tn Saletan 
sa new management into the company. I was trying to find a way 
13 EER a a 


to deal constructively with this saehae As soon as I had 


a plan I went to Stuart Jackson and told —" what the plan 


Wren res or . J 4 ° 
t+ fn ibs Cos Efn,) ee mal & . ce 
Q When you saw the ns ee A statementz for the year 


ended October 31, 1969, which you indicated showed a loss for 


the year of $30,000, did you ask Mr. Norman, the chief 


* financial officer, for the results of the three months ended 
20 
December 31, 1969? 
a1 A No, there, were no -- there were no figures. 
” Q There were no figures? 
7 A We were on an October 31 fiscal year. There were 
- no -~ we didn't keep records. That would be a two-month 
95 Sade 


~period. There were no figures.- These were figures for the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY S~JARE. NEW YORK WP co 7 4880 


wo 


>t 


401 


mkcg Oppenheim-direct 27 
fiscal year mded October 31, which did not come down until 
January, and as late as early January, two months after the 
year had closed, management was still holding out that they 
had made a lot of money during the year. 

Q Let me ask you this, Mr. Oppenheim, when I asked you 
if in January you had the results of November and December yu 
said, "No." 

Is it your testimony that this company did not pre- 


pare and disseminate monthly trial balances? 


A Absolutely not. 

Q Monthly P and L statements? 

A No. 

Q And even if you had asked you couldn't find it 


because they did not have it? 


A That is right. 


Q Well in January even though they did not have -- 

A I say the accountants, Price Waterhouse, from the 
period of from January to April, were up there constantly 
preparing a stub period for a public offering, and had anybody 


wanted to find out what the company had done they could lave 


asked. 
MR. GLASS: Your Honor, I object to that. 
THE COURT: Try to answer the question. 
Q Let me ask you this guestion, did you ask Price 
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2 | Waterhouse? 
e 3 | A No, I did not. 
> 4 Q You didn't care. 
5 A I didn't. | 
AG | reer 
: 6 ! THE COURT: I don't think that is a proper question. 
‘i Q You testified that in January and February Price 
+ a 8 Waterhouse was on the premises of Chelsea House preparing an 
9 additional stub period. 
10 Did they ever prepare it? 
: e 11 ] A I don't know. 
12 | Q Did you ever see it? 
| 
13 A No, I did not. | 
| 
14 | Q Do you know anybody who ever saw it? | 
15 | A I know they were up there. | 
16 Q But do you know anybody who ever saw a subsequent 
17 financial statement prepared by Price Waterrouse? 
18 | A Well, I don't know whether -- I know people who might 
19 have seen it. I dont know whether they saw it or not, because 
% | % don't know whether it was done oF not. 
21 Q Very good; thank you. 
22 Now getting back to the way this company conducted 
23 its financial affairs, I believe it was your testimony that 


24 until you saw this October 31, 1969 financial statement and 


25 learned for the first time that Mr. Norman's and Mr. Steinberg’ 
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projections on the profit turned into a $30,000 loss, you 

had relied upon the representations made by the other members 
on the top management team; is that correct -- with respect 
to what was going to happen profitwise to the company? 

A I don't know that "relied" is exactly the word. 

I was influenced by it. 

Q You had no place else to go to find the information? 

A I probably could have dug a little -~ I accepted it 
to some extent. 

Q Tell me how would you have dug -- tell me what you 
would have done? 

A At what period are we talking about. 

Q In January, when the Price Waterhouse report came 
down. I believe it is dated January 27, 1970, so I assume 
you received it after that. Is that correct? 

A Well, I received the information about January 6 of 
1968. 

Q The official report came out -- 

A That is right. 

Q -- on January 27. Did you have the official report 


when you met with Bache or did you have -- 


A No, 
Q -- pencil figures, as we call it. 
A I guess it was just the pencil figures. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
POLEY SQUARE, NEWYORK NY CO7 4580 


to 


uw 


404 


mkecg Oppenheim-direct 30 
Q Now -- 
A It didn't matter. There was to be no deal -- 
Q The bottom line wasn't there. 


A That is right. There was a loss, and they thought it 
was so shocking that two months after the closing date the 
company had such limited figures wouldn't know whether it had | 
a big win or a small loss. They didn't really want to con- | 
tinue the negotiations. 

Q You were a member of the top management team of 
Chelsea House; correct? 

A Yes. 

Q In January what financial books and records did 
Chelsea House keep from which you could have obtained infor- 
mation concerning the financial picture of the company? 


A You mean prior to this report? 


Q No, after in January, when you learned that this 


company, instead of making a profit -- 

A This report was all the information. 

Q I believe, Mr. Oppenheim, that in response to my 
question you said that if you had wanted to find out the fin- 
ancial results of Chelsea House for November and December otf 
1969 -- 

A Oh, I see. 

Q -- you could have, and you would not have had to 
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rely on the statements of Mr. ~~ 


A Yes. 
Q What would you have looked at? 
A You could have checked how the sales were going oi 


the trade books, for example. 


Where would you find that information? 


——— — 


Well you would call up Harold Steinberg or Fred 
——_—" 
ae ntl 


Israel or any one of top management. That information was 


generally available. 


Q To whom? 

A To anyone. 

Q In other words, if I called up Random House and 
had -- 

A _ Not Random House. 

Q What then? 

A If you called up Chelsea House and said "How have 


the sales gone on the Christmas list?", anyone of a half 
dozen people could have told you. 

Q The Christmas list -- what does that represent? 

A That was a trade -- that was the trade books that 


were put on sale in the fall and in the winter that were 


very critical as to being one of the major sources of ready 


~ 


revenue for that particular period. 


Q Yes? 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


; 
® 


w 


18 


19 


Rg &§ 8B BS 


A406 


mkcg Oppenheim-direct 3: 

A And it is known in the book trade that if the books 
don't sell at Christmas time that they are probably not going | 
to sell, and this was our first attempt to sell trade books 
in any quantity. We had had maybe three or four trade books 
out before and we had about seven or eight on the Christmas 
list, so that would be one thing that one could have found 
out -- that is one thing that I found out about. 

Q Now Mr. Oppenheim, isn't it a fact that in terms 


of the publishing business what the publishers do, for exampia 


| 
| 


at Christmas time is send out books to various retailers with | 


the understanding that if they don't sell them they can retu: iw 
them. 

A That is correct. 

Q And so isn't it a fact that in addition to the 
amount of sales a critical factor is the amount of the terms. 

A Well that is true but as early as March the returns 
were coming in. Secondly, if you don't get any re-orders -- 
in other words, one book on your list has to be a hit. 

Q I see, 

A (Continuing) Or else we were going to have a bad 
situation, and when you don't get any re-orders on any of wail 
then you know you have a list that was a flop. 


Q Now we have three areas on the Christmas list, that 


you are talking about. We have sales; we have re-orders, anu 


| 
| 
| 
| 
| 
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we have returns; is that correct? 

A Yes. 

10) And are those three critical factors in your opinio 
with respect to whether this Christmas listof Chelsea House 
was 4 success or failure? 


A Well, if somebody were investigating the first 


thing they would ask “Have you had any re-orders?" 


The second thing “How many books are in the stores?’ 


And, finally "What sort of returns are you beginnin 


to get?" 


——en 


1) Did you do this? 


—— 


A No, I didn't. 

Q Did you introduce the company to Bache? 
A To Bache? 

Q Yes. 

A Yes, I did. 


Q And the first knowledge that you had that they 
made a $30,000 loss for OXctober was in the first week in | 
January 1970? 

A It was two days before the meeting with Bache. 

Q The Christmas list was critical for Chelsea House 
in the subsequent period,was it not? In other words, if 
Chelsea's Christmas list was a hit in November and December 


and the firm did very well, this would have been important 
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would it not? 

A It was absolutely irrelevant to the Bache deal. 
Bache was making the deal on the basis of our showing anywher 
from 70 to $100,000 net after taxes as of October 31, 1969. 
It would not have mattered one whit to them if the Christmas 
list had sold nothing. They concerned themselves not at a]l 
with it. It wouldn't have made one bit of difference to then 
if the Christmas list had been a smashing success. They migh 
have reopened negotiations later. 

Q It made a difference to you? 

A Of courcea it made a difference to me. 

Q Did that make any -- 

A It continued -- first I found out that we hadlost 
money when we had been assured we were making money, and the 
next thing was the Christmas list wasn't moving. 

Q Where did you get the information on the Christmas 
list? 

A The Christmas list came from Fred Israel and Harold 
Steinberg who dealt with Random House, and af‘ a while 
people would begin to ask “How is the Christma. .st doing?" -- 
and they would get on the phone and they would call someone 
at Random House and get the numbers, and then pe. ‘odi:ally 
I think within a month after the close of each quarter Rando 


House would forward a chart -- 
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Q A report? 
A A report. 
Q Now when did Random House forward the chart for the 


period of October-November-December? 


A I have no idea. 

Q Did you go up to the company and check that last 
week, and didn't you look at that report? 

A I have no idea when they sen. it. That report was 
not found when I was up there. I wanted to see it and Mae 
Kessler could not find it. 

Q So it is your testimony that Mrs. Kessler, who I 


take it is a bookkeeper there -- 


A The bookkeeper. 
Q -- never showed you the Random House report? 
A She did not have a covering letter as to when it wan 


sent and could not date when it was received. 


Q Did you see the report -- yes or no? 

A I saw the report. 

Q And it had no date on the front of it? 

A It had a date for the period covered but there was 


no transmittal letter as to when it was sent. 
Q And that is your testimony? 
A That is my testimony. 


Q And you don't recall seeing the date May 27, 1970 o1 
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A No, I am certain that wasn't the date, that there 
was no date. It certainly wouldn't be May 27. 

Q Did you look at the subsequent report for January, 
February and March? 

A No, I didn't. 

Q Wouldn't that also have been critical because that 


would show the results -- 


A Critical for what? 

Q Critical to the success or failure of the Christmas 
list? 

A Any upturn or downturn, sometimes a book will catch 


on by some fluke after. If that is reflected in the reports 
then that is critical, but if it is just a continuation -- 
you see, the basic period is the Christmas period, and the 
fact that there had been no re-orders and my information was 


widely known by all of management well before March of 1970. 


Q When you say "All of management" who do you mean? 
A I mean Steinberg, Norman, Friedman, Israel. 
—e le 


Q And you. 
A And me. 
Q And you. 
A Right. The people with whom I negotiated the deal 


were Norman and Steinberg. 
=e 


bes 
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Q What deal? 

A The deal to sell my stock -- to buy my stock. 

Q You certainly did not negotiate with Stuart Jackson 
A No, absolutely not Stuart came into the deal that was 
negotiated by people, all of whom had read my memorandum, kne 
of it, had equal access to the facts that I had. There was 
was no change in price to Stuart. We did not say he did not 
know this. That was it. 

Q Did you ever have a conversation with Mr. Jackson 
prior to April 10, 1970 in which you asked him whether or not 


he had read your memorandum? 


Q Did you ever have a conversation with Mr. Jackson 


or anyone acting on his behalf with respect. to that matter? 


A No. 


THE COURT: On whose behalf? 
MR. GLASS: Jackson's behalf. 
Q Let me preface it by asking you this question: 
Mr. Jackson was represented by Mr. Grant Anderson at the clcsin,, 


is that not correct? 


A Yes, he was. 


Q Did you ever discuss the Oppenheim memorandum with 
him? 


A No, I didn't. I have always assumed he knew of it. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE MEW YORK NY. CO? 4580 


— 


18 


19 


®& & 8 RB 


4tz2 


mkcg Oppenheim-direct 38 
Q You assumed? 
A Yes, I assumed. 
Q As you assumed that he received the January memoran 


dum which you prepared? 
A That Mr. Anderson had? 
Q No, that Mr. Jackson. 


A No, I didn't say that Mr. Jackson read it. I 


2 + 2A neces vee + = 


assume Mr. Grant Anderson had read it because it was widely 
cieeatated, It was known to -- it was a cause celebre 

in the office. ™t would have been virtually sciniinine for 
any one working closing with the deal not to have read it. 

Q To your knowledge, between January and the closing, 
April 10, 1970, how often Mr. Jackson involved with the 
company? 

A Mr. Jackson? 

Q Yes. Was he there on a daily basis? 

A I am talking about Mr. Anderson. 

Q I am talking about Mr. Jackson. 

A No. Most of his contact with the company was on 
the telephone, and my relations with Mr. Jackson were, from 
sen aiken far less than cordial, and as a matter of fact 
I was involved with a couple of, in my own mind, nasty ex- 


changes with him and had as little to do with him as I could. 


Q When was this? Was this prior to the purchase? 
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A Yes, it was prior to the purchase. 
Q When did this take place? 
A One took place when Mr. Jackson was to receive a 
12,500 share finder's’ fee. 
Q Who was present at that meeting? 
A At what meeting? 
Q That you said you had a nasty exchange with him? 
A The exchange wasn't a face-to-face exchange. 
Q Oh, in other words, you never had a face-to face 


argument with him prior to the purchase? 


A We had some disagreements. 

Q Well, were they arguments? 

A They were disagreements. 

Q Were they arguments? People can disagree without 
arguments. 


A Call it what you will. 

Q Well you tell me what they were. You were there. 

A No, I would say they were less than arguments. 
However, I forced him to give back stock that he was not pre- 
pared to give back, which is something that I don't think he 
took very kindly to and later denied that he in fact gave it 
back, and I never -~ 

Q Do you know whether to your knowledge those shares 


were given back? 
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2 A No, I do not, 
. Q Now despite the alleged acrimony that you claim you 
: had with Mr. Jackson, did there come a time in March of 1970 
. | when you came to see him? 
6 || 


A Yes, I did. 

Q When was that? 

A March 13, 1970. 

Q And how do you fix the date? 

A Because I had gone up to pay a transfer tax at 
Royal Koegel, and the check is dated March 13th. 


Q And. was this pursuant to an appointment with Mr. 


Jackson? 
— 


—— 


A No, it wasn't. 


AOI 


Q What did we do -- call Mr. Anderson's office? 


A Yes. 


— 
— 


Q And did Mr. Jackson see you? 


—— 


A Yes, he did. 


——, 


Q And did you have a discussion? 


A Yes, we did. 


Q And can you tell the Court what you said to Mr. 


Jackson. 

A —s Let'me say some fragments of it I recall with 
precision. Others I can only recall generally. The ones tha 
I can recall with precision I would state. 
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Q Well, tell us the substance of the conversation? 

A All right, if you prefer it that way. 

I had been trying to bring about a change in manaje 
ment, to bring in Richard Goodwin as president -- 

Q Please, tell me what you said to Mr. Jackson -- not 
what you were trying to do. 

A All right. 

Q We are interested in conversation? 

A I said that I had been to see Earl Braunstein of 
Herzfeld and Stern a couple of days prior, to find out what 
was the reason why Herzfeld and Stern actua)!y had backed awa 
from the deal, back in June of 1969 -- July of 1969 -- and he 
said that the reasor was Harold Steinberg, that when it got 
down to the stretch he lost confidence in Steinberg. 

I said that I had spoken to Stan Schuman of Allen 
and Company, and he said that if we brought in Goodwin that 
they would open negotiations with us, that they would not dea 
with Steinberg. 

Q Who was Goodwin? 

A Goodwin was a classmate of mine at law:school, who 
was an Embassador to the Organization of American States. 

He was first in the class by a considerable bit. He was a 
very successful writer and had taken an interest in Chelsea 


House. He was a friend of mine, and I had interested him ~-- 
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2 he was particu, r interested in The History Machine and he 
’ : was interested in coming into the company as president, and h 
: carried a lot of financial clout with him. There were 
2 . people with him who would have placed their dollars down if 
: he had come in. 
8 ’ Q You told all this to Jackson? 
e . A I told all this to Jackson. 
; Q What else did you tell Jackson? 
e " A I told him that the New York Magazine article 
. whici. had come out March 2nd under the banner “Zaniest Publish: 
ss in Town", with the lead picture being of a topless secretary, 
s * that I thought thet was extremely damaging to any possibility 
” that we might have in the financial -- of getting help from 
= the financial community; that our problems were becoming — 
e ° increasingly silat | 
. Q What problems? 
e ° A The financial problems of the company -- that the 
| " Christmas list had not been doing well,that we had no definice 
= sources of money available to us, and that people thought that 
* " Andy Norman, because he was a multi-millionaire, would bail 
* out the company if he had gotten into trouble but that I did 
" not have that view, and that I thought that a change of manage 
® ™ ment was necessary, and that Stuart should involve himself. 
™ Stuart in his responding to the New York Magazine article 
® 
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statement said that Herbert Levine,who operatesimder the name 
of Herbert Young as an underwriting company, who Stuart had 
brought to us, had called him after reading the article and 
had said "You know, the part about the article that made me 
or was most true", or something like that, was the one that 
said "In talking with Steinberg the truth seems to become 
elusive or disappear" -- and it was a generally cordial meet- 
ing, and it ended up with Stuart suggesting that I have Andy 
Norman call him, and I pointed out that I am having trouble 
getting into the room with Andy Norman, that Stuart should 
involve himself, and that was the last meeting -- that is the 


way it ended at, and I thought that Stuart would involve hin- 


self. 
The next thing I knew he was buying my stock off of 


me. 


Q Let me ask you this question, Mr. Oppenheim. Do yo 
recall anything else that was said by yourself to Mr. Jackson’ 
A Yes. I mentioned the difficulty in day-to-day 

paying of creditors; that Richard Rovere who we owed about 
$14,000 to, who was a neighbor of mine in Rhinebeck, wasn't 
getting paid, and that the situation had become increasingly 
embarrassing, and that I didn't think we would ever be able t 
get a public offering with Steinberg as head of the company. 


Q Anything else? 2s 
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2 || A The meeting took from 15 minutes to half an hour. 
ad 3 That was the gist. 
4 | Q Anything else? 
e 5 A I don't recall specifically anything else. 
: Q Did you make a memorandum of what you said? 
q A Well, the memorandum, which was written almost 
® ’ contemporaneously, within a day or two, in fact quotes Jackson 
9 | in the memorandum. 
0 ane” a Was that the memo -- 
bd il A Yes. 
a | Q Did you make a memo of the conversation with Mr. 
is Jackson? 
€ 
“ A No, I didr't. 
15 THE COURT: We will take a short recess at this 
ye ad | time. 
v | (Short recess.) 
is BY MR. GLASS: 
e 19 Q Did you communicate the results of your conversatio 
20 with any other person? Did you tellanybody else about your 
° = conversation with Mr. Jackson in March of 1970? 
a A I think I told Andy that Stuart suggested that he 
3 || call him. 
@ m Q Did you tell -- I take it by "Andy" you mean Andy 
% Norman? - 
® 
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A Andy Norman. 
Q Did you tell Mr. Norman anything else about your 


conversation with Mr. Jackson? 
A No, I told him it pertained to bringing in Goodwin. 


Q Now we were talking about how you would ‘'o about 


finding up to date financial information concerning the 
company, subsequent to your learning of the $30,000 loss for | 
fiscal 1969, and I believe you said that one of the things 
you would do is check with Random House, and I believe you 
testified that everyone knew in January of 1970 what the 
story was with Rar. om House; is that right? 

A No, I said by March of 1970 everybody knew. 

Q And by “everybody” I believe you characterized that 


as the inside management or top management, rather, of 


Chelsea; is that correct? You mentioned Mr. Norman, Mr. 
Steinberg, Mr. Is ael, and yourself; is that correct? 

A Yes. 

Q And whatwas the source of top management's basis for 
knowing of the results of the Christmas list? 

A I told you Fred Israel and Harold Steinberg would 
call up and find out what returns there were in the later 
stages, what the sales were. It was known that it was doing 
quite poorly. 


Q And did Mr. Steinberg tell the creditors about this, 
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2 ! to your knowledge? | 

3 ! A What creditors? | 

4 Q The creditors of Chelsea House. Did he tell them od 

5 | A The creditors? 

6 | Q The creditors, the people who Chelsea House owed | 

7 || money to. You say it was common knowledge. Did he tell 

8 creditors that he had a bad year withthe Christmas list? 

9 | A No, I am sure he did not. 

10 | Q baa he bea) the enderwsiters that he had a bad year | 

11 || with the Christmas list. 

12 | A You don't have a bad year with the Christmas list. 

i3 || The Christmas list does poorly. 

14 Q Well, did he make those facts available? 

15 A I have no idea. I had no dealing with any under- 
At 

16 | writer subsequent to the Bache deal, which ended in January 

——— 

17 I was told to stay away from them, and I had resigned March 

18 6th, and I had absolutely no dealings with any underwriters. 

19 Q Between January and March you were still working 

20 for the company? 

21 A That is rictht, and I had no dealings with any 

22 underwriters. 

23 Q Did you have any dealings with Mr. Norman, the 

2A chief financial officer of the company? 

25 A Yes, I did. 
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Q Did you ask him what the financial position of the 
company was? 
A What the financial position of the company was? 


Q Yes. You had a big stock interest. Did you ask 


him "How are things? How are we doing?" 

A Well, I did not ask him in those terms. 1 asked 
him specific things that I was interested in. 

Q Well, specifically what did you ask him? 

A Well I asked him, for one thing, “How much are 
liquid liabilities exceeded ourliquid assets?"-- because I 
couldn't get any other people to whom as director of the 
company period for services re. dered. 

@) And what did he tell you? 


A Oh, about a half million dollars, which had been 


the figure that had been -- that had been the figure since 


the beginning of the year -- maybe up one hundred thousand. 


Q When did he tell you this? 


A In February or March. 

Q At your meeting with Mr. Jackson did you report 
to him that Mr. Norman had told you that the liquid liability 
of the company exceeded the liquid assets by a half million 
dollars? 

A I told him that we had -- 

Q I asked you, did you.tell him that? 
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A I may have. 


A I cannot recal) whether I said this specifically. 


I told him that it was necessary for us to get an infusion of 


capital and that we could not do it with Steinberg as presi-~ 


dent, and I dramatized the reason why it was necessary to 


change it as strongly as I could, and the memorandum which I 


— 


wrote basically lists the reasons that were in my mind at tha 
period of time. 


Now whether I specifically said that to him or not, 


— 


I don't recall. 
fe) All right, what else did Norman tell you in response 


to your specific questions? 


A Nothing. 

Q Nothing? That is the only question you asked 
Norman? 

A Basically. 

Q Did yeu ask him how sales were doing? 

A No, he didn't -- I would ask Steinberg or Norman,-- 


i cateniemememmemiaanatne 


I mean Steinberg or Israel how the sales were. 


. oe nn a nT, 


Q Do you have a copy of that memorandum? 
A Not with me. 
MR, GLASS: Do you have a copy, counselor? 


MR. FLEMING: Which memorandum is that? 
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MR. GLASS: The March memorandum. 
MR. FLEMING: I am sure I do. 
(Mr. Fleming hands to Mr. Glass.) 
MR. GLASS: May we have this document marked as 
Pl-intiff Exhibit 1 for identification. 
(March memorandum marked Plaintiff's Exhibit 1 for 
identification.) 
BY MR. GLASS: 
Q Mr. Oppenheim, I show you Plaintiff's Exhibit 1 for 


identification and ask you if you can identify that document 


(handing). 

A (After examining) Yes. 

Q What is it? 

A It is a memorandum that I wrote in mid-March of 
1970. 


Q Consisting of how many pages? 

A 3; 

Q Does that document represent the entire memo as you 
wrote it? 

A Yes, it does. 

Q And is this the document that you previously testi- 
fied you gave to Mr. Hector and other members of the top 

ee 


management team in Chelsea? 


A That is correct. 
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MR. GLASS: Your Honor, I offer -- 
A You say “other members". I gave the memorandum tc 


Leon Friedman who was house counsel, to Bob Hector and to 


Fred Israel, 
The last sentence says, 
"I have asked Bob Hector to call a Board Meeting no 
later than April 5th to discuss and vote upon these waktaxe," 
MR. GLASS: I believe I had offered Plaintiff's 
Exhibit 1 for identification in evidence. 
Did you want to see it? 
MR. FLEMING: We have no objection, your Honor. 
(Plaintiff's Exhibit 1 now received in evidence.) 
MR. FLEMING: I have an extra copy if the Court 
would like it. 


THE COURT: Thank you. 


(Mr. Fleming hands to the Court.) 


BY MR. GLASS: 

Q Directing your attention to Plaintiff's Exhibit 1 
in evidence, Mr. Oppenheim, I believe that you also mentioned 
in addition to the fact that the current liabilities exceeded 
current assets by over $500f00, that the net worth was less 
than $100,000; is that correct? 

A That is correct. 


Q And what was the source of your information on that 
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A That was a figure that the underwriters would tell 
us. I never knew what its significance was or what it really 
meant, but it was a figure that I cannot pinpoint. 

Q Didn't you previously testify that Mr. Norman had 
also given you that number? 

A If I did it was in error. I tried to recall where 
I got it. I went back to Andy and he said he was not the 
source. Then I recalled that it probably came from one of tha 
underwriters who was negotiating with us who said, "Well, 
your net worth is not even 100,000.” 

That is probably where it came from. 
Q Did you ever ask Mr. Norman any other financial 


questions about the company? 


A ‘Not that I can recall. 

Q Did niger ask him about the dollar amount of 
sales? 

A No. 

Q Did you ever ask anybody? 

A No. 

Q Did you ever ask anyone about what was projected 


from the Christmas season? 
A No. 
Q Who made the projections for the company? 


A For the Christmas list? 
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Cash flow projections for Chelsea House. 
Oh, Andy Norman made them. 


And what was your opinion of his ability to make 


cash flow projections? 


A 


Well, after the year-end figures came in I had a vert, 


dim view of their reliability. 


Q 


As a matter of fact you expressed it in the memo, 


did you not? 


A 


Q 


Yes. 


And you expressed the opinion, did you not, that 


Mr. Norman's principal function was producing erroneous cash 


flow projections? 


A 


Q 


That is right. 


And in your conversation with Mr. Jackson, on March 


13 did you express that opinion to him? 


A 


Q 


I expressed the need to change current management ~ 


key financial officer of the company, was involved in produci 


A 


Q 


Did you express the opinion that Mr. Norman, the 
j 
erroneous cash flow projections for the company? 


Well I simply pointedait that he did -- 
Sir? 

Yes. 

You told him that specifically? 


I told him that management had held out that there 
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was going to be a profit shown for the year end, and that 


Bache walked away’ from ‘the deal when it was a minus. 


Q Did you tell him specifically that the chief 


financial officer of the company was incompetent -- yes or no? 
A Not in those words. 
Q And that wae a fact, was it not? 
A That it was a fact -- he is still there. They are 


out of bankruptcy. The company is doing well. In my own 


mind it was a fact. 
—  —— — aa a 


Q Well did he in fact issue erroneous cash flow 
projections? 
A Well, there was no question of that. 


Q In your conversation with Mr. Jackson on March 13 


Mr. Jackson expressed, did he not, his high regard for Andy 


Norman? 

A He said "He is a very, very rich man, and I have a 
lot of respect for him" 

Q For that? 

A For that. 

Q And did he rot tell pu that he felt that Mr. Norman 


is the one who should solve this problem? 


A Yes. 
Q And that he had confidence in his ability to do so? 
A Yes. atic 
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Q And did you at that time say that Mr. Norman was 
incompetent? 
A I disagreed strongly. I said he should involve 


Pessciacoe tee I told him that I was constantly -- here is some- 
ting else specifically I recall -- I was constantly being 
told that I should not press my objection so vehemently 
because in the cise that things turned out badly Mr. Norman 
would put up money and bail the company out, and having heard 
that I went to Mr. Norman and said “Look, Andy, I hear that 
if ve get in trouble you will bail us out. Why don't we 
negotiate terms to me?" 

Q On what? 

as Selina cali basis you will put in additional money 
if we get jammed up." 

Q When did this conversation take place? 

A This conversation took place maybe in February or 
early March. 

Q Well didn't you have an earlier conversation with 

Mr. Norman with respect to the sale of your stock? 

A Well let me finish my statement -- and MR. Norman 
said "No, I won't negotiate it." I told Stuart “If he won't 


do it how can we rely on his bailing out the company, on what 


terms will he do it?". 


= a 
-“—— 


Q And you remember this_conversation? 
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Q Were you deposed with respect to your conversation 


with Mr. Jackson sometime back? 


A Yes, I was. 

18) And did you remember that statement at that time? 
A I may have; I may have not. 

r@) Well we will get to that later. 


Now getting back to Plaintiff's Exhibit 1 in evidendée 
did you tell Mr. Jackson in your conversation that Chelsea 
House is going through a period in which the questimof its 
survival is at stake? 


A Generally, yes. 


Q Specifically. 

A I can't say whether I said it in those words. 
I told Mr. Jackson that was the purpose that I came up there  - 
I was no longer an officer of the company. I came up urging 
a change of management. It is not something I do frivolously 

Q The Sears catalog was a sinnkks important part of 
Chelsea House's rosy projections in the past, had it not been? 

A Yes. 

Q And everybody was complimenting everybody else on 
the tremendous job that had been done? 

A It was our first trade book. 


Q Did you have any discussion with Mr. Jackson on 
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2 March 13 with respect to the fact that despite the rosy 
® 3 projections a loss was recorded on the Sears catalog? 
4 A A loss was not recorded on the Sears catalog. It 
5 was a loss for the year that was recorded, and he had the 
: 6 January 27th year-end statement which showed the $30,000 
7 loss. I didn't have to tell him that. 
® 8 There was no loss on Sears. Sears made a ‘ot of 
9 money, but we lost money in spite of Sears making a lot of 
10 money . 
e ll Q On the trade books. 
12 A There was a profit on the trade books for 1970. 
13 Q For 1970? 
* 
14 A For the year ending October 1969. 
15 Q You were familiar -- 
w 16 A It was a profit in trade. 
17 Q You were familiar with that, weren't you? You 
18 kept up with the finances of the company, did you not? 
ils 19 A I was an officer and director of the company, yes. 
20 MR. FLEMING: May we get one question at a time. 
21 Q Who was paid $25,000 a year for being an operating 
i a officer, is that correct? 
3 MR. FLEMING: That is established. 
e 2A A Well, I was paid $18,000 for most of it. 
5 THE COURT: We have been into that. 
e 
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Q 


the company had with Random House? 


i. £ 


Q 


31 
aaisisitais 56 
MR. GLASS: All right. 


Did you ever tell Mr. Jackson about the setup that | 


SS ee ee Ee - ee 


No, I did not. 


And did you tell Mr. Jackson the fact that the only 


way that management kept the company going was to publish 


more trade books in order to get advances from Random House? 


Did you tell him that in the March 13th meeting? 


A 


Q 


> 


Q 
A 
Q 


I told him the general situation. 
Did you tell him that specifically? 
I cannot recall. 

You cannot recall? 


No. 


Did you discuss the publicity department of Chelsea 


House with Mr. Jackson before -- 


A 


Q 


No, I did not. 


And so accordingly you did not tell him the fact 


that the publicity department ran costly ads for books, did 


you? 
A 
Q 
A 


detail. 


That was a detail. 
It was an important detail, was it not? 
No, it was not an important detail. It was a 


It was an indication of the mismanagement which I 


told him in general that the company was -- I also did not 
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tell ham that we should have given Kim Seyal a thousand dolla 


3 bonus for doing work on the conservation books. There are a 
lot of details that I did not tell him. 
4 5 Q These are details that you picked up as part of the 
management team? 
7 A Absolutely. 


© 8 Q Based on your day-to-day knowledge of the company. 


A Yes. 
10 Q And did you discuss with Mr. Jackson the fact con- 
tained in Plaintiff's Exhibit 1 that management continued 
to add books to its publication list, although they had not 
priced them out and did not know how muci they were going to 
cost or whether they were going to make money on it? 
15 A I told him in general about the situation -- I may 


not have told him specifically that. I really don't recall. 


17 Q You don't recall what? 
18 A Whether I told him specifically that. 

Q Did you discuss the project I believe you were 
involved with, the University-At-Large Film? 


w 21 A I was minorly involved in it. What aspect? 


Q Didn't you testify earlier that you were supervising-- 


that was one of the projects that you supervised? 


A No. I said I worked on The History Machine, and 


% 
g &§ 8 B 


that I did some *iting on some University-At-Large projects. 
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I was by no means a supervisor in the University-At-Large 
program, 

Q Did you tell Mr. Jackson the fact contained in your 
subsequent memorandum, Plaintiff's Exhibit 1, that the Univergi: 
At-Large film had lost about $200,000 and was in a state of 
chaos?. 


A I may have. I don't know if I used those words. 


Q Well what did you say to him about it, if anything, 


— 


sir? 


A——-I- gave him a general run down of the condition of 
the company in as forceful a way as I could. That was my 
purpose for going up there, to try to get nna te the 
company to direct themselves to the problems. 

mr. Jackson ended by taking the view that Andy 
Norman is a rich man and he wouldn't even get on the phone 
himself and call him. 

You are asking me if I told him this sentence and 
that sentence and that sentence. I came up there describing 
to him -- 

Q Let me ask you -- 

A -- why I thought we had to change management. 

Q Let me ask you this, it is obvious when you wrote 


this memorandum you were very concerned -- 


A Right. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YO®™, W.Y. CO 7-4560 


ll 


18 


19 


gm & 8B B 


434 


mkcg Oppenheim-direct 59 
Q --about the future of the company? 
A Right. 


Q And I believe you testified in a deposition that 


it took you more than a week to compose this memorandum, You 


-_———— eee 


thought about it carefully before you prepared it. 
- “ ° a eels 


<n o< 


| A That ie ceuvest: 
Q I am sure being a conscientious person you checked 
out the information before you disseminated it to Mr. Hector 
and to local house counsel, did you not, and you were satis-~ 
fied that these were factual problems concerning the company, . 
as a conscientious human being, did you not? 
A I wrote it. 
Q And you believe in it? 
A That is right. 
Q And you thought about it before you wrote it? 
A That is right. I thought about much of this which 
was in the forefront of my mind when I vent to Mr. Jackson. 
It was almost contemporaneous with starting *o write. 
Q And you checked it out? 
A That is correct. 


Q And you were satisfied, were you not, that the fact 


~~ Oe oe me 
ven 


contained in this memorandum were truthful end accurate at 
the time you wrote them; is that not correct? 


A Yes. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK NY. CO 7-4580 


i 


© 


he 


= 


ef 
mkcg Oppenheim-direct 60 


Q Now getting back to Mr. Jackson's conversation with 
you on March 13th, what if anything transpired between March 
13th at the time you wrote this memorandum that caused you to 
reduce your thoughts to writing? 

A Well I thought that maybe it would be helpful to 
make the case for bringing in Goodwin, in writing, and there 
was some -- Mr. Jackson had not said he wouldn't check into 
it. Andy Norman did not even seem certain that he wouldn't 
do it. As a matter of fact, he and Hector came with me up 
to Boston and met Goodwin. It was a very cordial meeting, 
and so I thought I would state the case as promptly as I 
could, and that maybe seeing it es and white it would 
be persuasive. 

Very shortly thereafter management took a differen: 
view and decided that rather than deal with it they would 
buy me out. 

Q And you felt as strongly when you saw Mr. Jeckeck 
as you did when you wrote the memo, did you not? 

A I don't know. 

Q You were not concerned about the future prospects 
of this company at that tire? 

A I don't know what you mean by “Felt as strongly". 

Q When you said -- 


A Approximately. 
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Q Well, two weeks before you had a meeting -- 
A It was about a week. 
Q -- where you visited, when you talked with Mr. 


Jackson about your investment in the company? 


A I was concerned. 

Q Did you feel the company still had good prospects? 
A I thought the company's problems were solvable. 

Q Did you discuss the credit problem in the conversa- 


tion with Mr. Jackson? 

A Yes, I did. 

Q Did you tell him, as you did in Plaintiff's Exhibit 
1, that one of the principal occupations management had was 
Sanding off creditors? 

A Yes, I did. 
\ Q Did you tell him that if things did not change you 


bplieved the company would go into bankruptcy? 


} a ee eee ener cee coe 


j or a TT 
/ A No, 


Q Well what did vou tell him? 


A I didn't say in the memorandum that if things didn't 


change they would go into bankruptcy. I said that circumstance. 


could develop that if they didnot do anything to correct the 
situation it could throw them into bankruptcy. 
Q Circumstances could leave the company -- 


A Right -- could. 
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--into bankruptcy? 
Could. 

Could, 

Could, yes. 


And you told that to Mr. Jackson? 


———— ee 


I said that I did not. 


Oh, you did not tell him. 
THE COURT: You have asked him and he told you. 


MR. GLASS: I am sorry. 


Chelsea House, I believe you testified that the information 


concerning the affairs of the company could have been discovere}i 


if someone had wanted to discover it; is that not correct? 


MR. FLEMING: I object to that, your Honor. It is 


speculative. 


Q 


THE COURT: Sustained. 


If you had wanted to find out about the Random House 


problem in January of 1970 how would you have gone about it? 


A 


Q 


A 


Q 


A 


Steinberg and asked how the Christmas list was doing. 


In January? 
Yes. 

In March? 
In January. 


I would have called up Fred Israel or Harold 


~ 
, 


a 
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Q Did Steinberg give you truthful answers with respec 
to the condition of the company at that time? 

A If I persisted. 

Q What was his general attitude whenpeople asked how 


the business was? 


ee 


A He would say it was good. 
Q I think the phrase you used was "great". 
A No. Sometimes it was "good". It depended upon his 


mood. Sometimes he would say “terrible”. 


Q To you? 

A To me, certainly, to anyone. 

Q To anyone? 

A To anyone. He was a whimsical man. If you asked | 
him "How are things." He will say "Terrible, terrific" -- 


whatever comes into his head. 


Q Did you ever go to Mae Kessler -- 
A I wouldn't rely on what Harold said. 
Q Did you tell that to Mr. Jackson? 


A Tell what? 

Q In your meeting with him on March 13, did you tell 
him that you wouldn't rely on what Steinberg said? 

A He guoted from the New York Magazine article wherei 
dealing with Steinberg the truth has a tendency to evaporate. 


He knew the article well. 
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i Q He knew the article well? 


A He knew the article well and he knew Steinberg's 
tendency not to tell the truth. 
Q Did you ever have any conversations in March of 


1970 with the bookkeeper? 


A No. 
Q Do you know of your own knowledge what the state of 
the books -- of the financial books and records of Chelsea 


House were in March 1970? 

A I saw the books for the first time at the meeting 
that you referred to, when I went up to see if there was an 
extract. That is the first time I had any occasion to look 
at the Chelsea House books. 

Q So your answer is that you do not know what the 
state was in March 1970? 


A Absolutely not. 


Q And you made no effort to find out? 
A Made no effort to find out. 
Q Did you ever examine the correspondence files of 


Chelsea in March of 1970? Were they available to you? 


A Correspondence? 


Q Yes. 
A It depends whose correspondence. 
Q Creditors’ correspondence. 
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A Well, there was usually a stack of bills. I never 
examined the correspondence. 
Q Where were they kept? 


A I think probably in the bookkeeper’ office. 


Q Do you know? 

A No. 

Q Were they locked up? 

A I have no idea. 

Q Did you ever look at the corporate minutes of the 
company? 

A I don't think there were any corporate minutes. 

Q Was the company in March of 1970 involved in any 


litigation instituted by creditors, of people claiming that 
the company owed these people money? 

A I had mentioned to Stu Jackson at the meeting that 
after the New York Magazine article came out there was a 


statement in it where Hector quotes Steinberg as saying 


—_—_— 


—— aa 


“First you get credit from a printer and then you publish 


Q I do not mean to interrupt -- 

A -- "then you pay the printer if you feel like”. 

Q Sir, may I ask you whether the company was involved 
in any lawsuits in March 1970 -- yes or no? 

A The only lawsuit that_I know of concerned the pur- 
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chase of a film library. 

Q Was the company a plaintiff or a defendant? 

A The company, I think, was basically a defendant. 


The purchaser did not get paid. 


Q The company had a defense? 
A They claimed spoiled goods, something like that. 
Q But there were no creditor lawsuits, to your know- 


ledge, in March 1970? 

A Not that I know of. We usually paid at the point 
of lawsuit. 

Q And I believe that in March 1970 all salaries of 
employees were being paid promptly? 

A That is correct. 

Q And including your own? 

A No, mine stopped March 6th. 

Q I say, as long as you were employed were you paid? 

A That ia right. 

Q And I believe you testified that in addition to 
having Rogers and Wells of Royal Koegel as your general 


counsel, you also employed in-house co isel, Leon Friedman? 


A Well, Leon Friedman served a number of functions. 
Q Was one of them house counsel? 

A One of them was house counsel. 

Q Do you know what he did in terms of legal work for 
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A 
Q 
A 


Q 
} 


A 


Q 


pao. | een 


the company? 


Well, he handled those things -- 
Routine matters? 


Routine matters, yes. 


How long had Leon Friedman been with the company 
before Rogers and Wells came on the scene in April of 1969, 


or rather May of 1969? 


About two years. 

Two years before that? 

I would think so. 

And had he been house counsel before that? 
Yes. 

THE COURT: Who brought Royal Koegel in? 


THE WITNESS: I don't really know. It happened 


while I was in Europe. 


MR. GLASS: May I have a moment, your Honor. 
THE COURT: Yes. 


(Mr. Glass confers.) 


BY MR. GLASS: 


Q 


your memorandum, did you ever give Mr. Schlesinger, the other 


With respect to Plaintiff's Exhibit 1 in evidence, 


outside director, a copy of the memo? 


A 


Q 


No, I didnot. 


To your knowledge do you know if he ever received 
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A No, I. don't. 

Q And after you prepared the memorandum did you have 
any discussions relative to the sale of your shares? 

A I am sorry? 


(Question read by the reporter.) 


A Withwhom? 

Q Did you have discussions? 

A Yes. 

Q With whom? 

A With the eventual purchasers through Bill Poten. 

Q Can you tell us how chese discussions were initiated? 
A Yes. Shortly after I had given the memorandum to | 


Friedman, Hector and Israel, Poten, who was an employee of th 


company, came to my office and asked me if I was willing to 


sell my shares, and I said "Yes." 

And he said, "For how much?" 

I said, "Five hundred thousand." 

I had one hundred and forty-six thousand shares 
approximately , and he said, “Would you take $3 a share?" 

And I said "Yes, I would." 

And he id, "Whk-t terms would you give?" 

And we worked out the terms, which was 22 percent 


cash. Andy Norman was to guarantee all buyers in the original 
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group. 


Q 


A 


4 
oe 69 
There were three. 
Who were they? 


Andy -- Harold Steinberg and a man named Werby 


who Leon Friedman was representing, and possibly Harold Harri 


I am not sure whether he was in the original group 


or he came in a day or two later. He said that he would go 


back upstairs. 


The reason that Poten was used was things had becom: 
aL DELL ~_—_— 


so difficult between Andy Norman and Harold and myself that 


ind 


we thought it would be better to work through a third person. 


ee 


Q 


A 


Q 


Poten 


:——™ 


ie 


—_——— anna 


Who was “we"? 


—_— 


Andy and I. 
Well haven't you had had earlier discussions with 


in which you offered him a commission if he could find 


a buyer for your shares? 


A 


ested 


Q 


I had some time prior indicated that I was inter- 
in selling. 


Wasn't he a ship broker or something and had in- 


dicated to you that he was used to putting people together? 


A 


I mean 


Q 


He had been a ship broker but I had let people know |-- 
everybody knew I was unhappy there, and he said that-- 


Well did everybody know that you wanted to sell 


your stock? 


A 


No, not everybody. I_did not even know -- if they 


atresia 
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had brought Goodwin in I wouldn't have been interested in 
selling it. 

Q Hadn't you offered to sell your stock to Mr. Norman 

x I had. 

Q As early as January 1970? 

aA Probably Pebruary. 

Q Did you ever tell Mr. Jackson in your March 13 


conversation with him that you had offered to sell your 


stock? 
A I may have. I am not sure. 
Q You may have? 
A I may have. I really can't recall. 


Q Now getting back to Bill Poten, was he the go- 
between -- between you and Norman and Steinberg? 

A Yes, and he received a commissio:u from the buyers, 
and it was understood he was not to receive a commission from 
me. 

Q Now ultimately who were the purchasers of your 
shares? 

A Well the deal was negotiated -- the form of the 
terms negotiated between Harold Steinberg and Norman and me? 

Q Face to face. 

Q Well, face to face, some directly with Andy Norman. 


I am not sure but that is the way it was done. Some of it 
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2 was done face to face with Andy Norman. Sometimes we bumped 
e 3 into each other. There were points unresolved and which we 
4 worked them out when Poten wasn't there, that is mainly we 
5 tried to work through Poten. 
. 6 Q Who bought your stock? 
7 A Well the people who bought my stock were Leon 
* 8 Friedman, Fred Israel, Harold Harris, a fellow named Hansen, 
9 Stuart Jackson, Richard Maybruck, Stephen Wise, and two 
10 people who were represented by Norman Lunenfeld. Their names 
e ll were Anita London and Mary Lunenfeld. 
12 I think that's it. 
“ 13 Q How many shares did Leon Friedman buy? 
14 A He bought under 1000 --- I am not certain. 
15 (Mr. Glass.examined.) 
a 16 731 -- you are right. 
17 Q Did Mr. Jackson participate in the payment of the 
18 finder's fee, to your knowledge, to Poten? 
« A To my knowledge he did not. 
20 Q He did not? 
‘ 21 A I don't think so. 
a Q Were you represented by counsel in this transaction 
3 A Yes, I was. 
9 2 Q And who was your counsel? 
ca A Ernest Hammer. re 
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Q When did you first find out that Mr. Jackson was 
included in the people who were buyiny your stock? 

A Some 4 or 5 days before the -- 

Q Closing? 

A -- closing, right. 

Q Are you referring to the April 7th date or the 
April 10th date? 

A No, I think probably around April 5 or 6th -- I am 
not certain. 

Q And after you found out did you have a conversation 
with Mr. Jackson? 


A No, I never had any conversation with Mr. Jackson 


subsequent to March 13th. 


a 


Q Well, did you ever communicate with Mr. Anderson, 


Mr. Jackson's law associate, concerning your conversations 


with Mr. Jackson on March 13? 


Q Did you ever discuss Plaintiff's Exhibit 1 in 
evidence with Mr. Jackson prioz to his purchase? 


A No. 


Q Did youever discuss Plaintiff's Exhibit 1 in 
evidence with the attorney who represented Mr. Jackson at the 
closing -- Mr. Anderson? 


A No. 
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2 Q I believe you testified that the price per share 
e 3 was $3; is that correct? 
4 A That is correct. 
‘ 5 Q And Mr. Jackson paid you as a down payment $10,000 
é | ejainst his purchase price? 
7 A That is correct. 
9 s Q And I believe he made one interest payment subsequeijt 
9 thereto, did he not? 
10 A So far as I know. 
e ll Q Now did you or your attorney -- how many people 


did you say ultimately bought your shares? I am sorry, was 


it about six or seven? 


It was more than that. 


A 
Q More than that? 
Yes. 
About 10? 


Yes. 


FLEMING: We have a list here (indicating). 


MR. 


20 MR. GLASS: Would counsel indicate how many pe ple 


are on that list, with the Court's permission? 
MR. FLEMING: (After examining) 11. 
MR. GLASS: 11 persons? 


MR. FLEMING: I believe Mr. Oppenheim's original 


x FS 8B B 


testimony was that he forgot about Mr. Norman and Mr. 
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Steinberg. 


THE WITNESS: That is correct. 
MR. GLASS: Thank you verv much. 


BY MR. GLASS: 


Q There were 1l persons? 
A That is correct. 
Q Tell did you or your counse) ever prepare an 


offeri7 memes... 2 in connection with this sale? 

A No. 

Q Did : ' any time instruct your attorney -- what. 
was his name? - Mr. Hammer, to determine whether the 


purchasers were supplied with information concerning the 


company? ___—- 
A No 
Q yo “nonledge were there any written agreements 
between Mi z «cA am any of the other purchasers with 


respect to the voting of their shares? 

A I have no idea. 

Q With respect to the possible sale of their shares 
or the use of any proceeds that might be derived from such? 

A Well the shares went into escrow until they were 
paid for, and still remain there. 

Q Now I believe you alledged in your answer that the 


purchasers here were acting as a group. What facts do you 
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have in your possession that would leave you tomke this 
statement? 

A Well I was selling to a group that approached me 
to buy all my shares. The group that was buying it from time 
to time came to me and said "Do you have any objection if 
Leon Friedman" who was house counsel, "takes 700 shares?" 

I had no objection whatever, and they were dealing 
through Grant Anderson who was acting on their behalf. 

Q Who is “they"? 

A The purchasers. 

Q Did you negotiate with Grant Anderscn? 

A My lawyer was directed to negotiate with Mr. Grant 
Anderson, who was a lawyer for the purchasers, and they dealt 
with each other in that capacity. 

Q Did your lawyer negotiate the price per share? 

A He did not negotiate the price per share, but they 
drafted the documents ‘that reflected the agreement of the 
parties. 

Q Isn't it a fair statement that the deal was set 
between you and Mr. Norman and Mr. Steinberg, and all that yo 
attorney did or Mr. Anderson \id was reduce that agreement 
into legal form? 

A No. The terms -- the basic terms were negotiated 


betweei: the parties with help from the attorneys when there 
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were difficulties, and the documents were drafted by the 
attorneys. 

There was back and forth between the attorneys in 
the following words: "Grant wants to do it this way. Should 


we agree to that?", and they changed it. The attorneys 


obviously did not make the terms.of the deal. The principals 


a ««, ° 


‘made the terms of the deal. 


a eeninind Senet 
—_ 


Q And in other words, the price was negotiated by 


yourself. 
A The price was negotiated by myself. 
Q And the downpayment was negotiated by yourself? 
A Right. 
Q And the interest rate was negotiated by yourself? 
A Right. 
Q And Norman guaranteed or negotiated it? 


A Right. 


Le) 


The two promisory notes were agreed to by yurselt? 

A Right. 

Q And I believe there waa some subsequent discussion 
between yourself and -- 

A The terms of the promisory note were truly drafted 
by the attorneys with very little interference at my end. 


That was left to the attorneys, and, as I say, my attorney 


was instructed to deal with Grant Anderson who represented th 
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purchasers. 

Q Did Mr. Anderson represent the Lunenfeld's -- Miss 
London or Miss Lunenfeld? 

A Well to the extent that they took papers from him 
and signed them, each one had separate sheets. Mr. Lunenfeld 
brought no attorney with him. 

Q Was he a lawyer? 

A He was a lawyer. 

Q Do you know whether he was representing his wife 
and Miss London, or Mrs. London? 


A Yes, he did. 


nnn 


Q Go ahead. 

A But he did not draft any documents. He took 
documents that were drafted for him. He signed what he was 
told to sign, and he negotiated no terms. He simply took the 
documents they gave him to sign and he signed it. 

Q Didn't he get a Mr. Vogel on this transaction? 


A Not to my knowledge. 


Q He was not represented by independent counsel? 

A I don't think so. 

Q Did Friedman represent himself? 

A Yes.-- I mean to the same extent that anyone did -- 


they all represented themselves, and Grant Anderson was their 


designated attorney. 
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Q Who told you that? 
A They did. 


Q Each cne individually? 


A No, Steinberg and Norman. 
Q Norman? 
A They appointed their lawyer. We had to hav2 some 


way of dealing, and Grant Anderson was the person who my 
lawyer made the deal with in drawing the documents. Nobody 
said "I am going to have ~-- I don't want Grant Anderson to 
represent me. Have my attorney -- have your attorney consult 


Mr.Vogel" or "Have your attorney consult someone else"-- no- 


body said that. Everyone agreed that.my attorney could deat 
with Grant Anderson. 
Sma e iid aia ask anyone whether they were in fact, 
anyone of the purchasers, as to whether or not they were in 
fact ac-ing as a group? 

A No, I never asked. 


Q Did Chelsea House issue financial statements as 


part of the ordinary course of this business? 


A Did they issue financial statements? 

Q Yes. 

A There was an annual statement. 

Q In addition to the annual statement did thev issue 


interim financial statements? . - 
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A No. 
Q Did they have what we call internal financial 


statements tor management, for operating management? 


A Not really. 

Q Well what does "not really" mean? 

A I mean when you say nr ausiedes Geremenl -- z 
Q Well let me be more specific. Were interim balance 


sheets prepared between the annual statements? 


A Only if there was a stub period for some particular 
purpose, like the S-1 which had the July -- I mean the April 
30 figures. There might be some specific purpose. 

Q Well, let us be specific. in January, February or 
March. 

A There was absolutely none. 

Q How about a monthly profit ana loss statement? 

A Absolutely none. 

Q How about a monthly cash flow projection? 

A If any had them he was the only one who saw them. 

Q And you never saw them?’ 


A I never saw them. 

Q And what basis did you say in Plaintiff's Exhibit 
1 that Norman was involved in preparing erroneous cash flow 
statements? 


A It was on the basis of the year-end statement, that 
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2 || for six montis and for two months after the year ended he was | 
3 holding out that we were going to have between 100,000 and 
4 | 200, faci after taxes, plus, and a few days later it turned | 
5 i out to be a minus. 
6 Q Were any of the progress reports delivered to the 
7 || poard of directors or to members of management with respect 
8 to sales earnings? 
9 A Well sales, I don't know what you mean by “progress 
10 reports." Random House, as you know, submitted periodic 
& 
ll || statements. 
he 12 | Q Were they disseminated to the hoard of directors? 
e 13 A iss: la wane: not. 
14 Q When was the first time that you learned that the 
15 company had a substantial imbalance with Random House con- 
* Pn cereal eee 
e 16 cerning advances received from Random House as opposed to 
17 || “sales which would operate as_a set-off. wig 
18 A Well I knew that the Christmas list had not gen- 
| ° i9 erated any plus. The advances were -- there were losses, 
20 no backlog, and I knew we were going ahead with many, many 
e 21 big projects where we were getting subsequent advances, and 
6 ae if those projections did not turn out we would owe them a lot 
of money, and that I got to see, I would say, maybe in late 
& 2A February, early March. ahs } ve 
Q In 1970? s . mn 
& 
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A Yes. 
Q And what was the source of your informat? on? 
A Well, I knew that period. Harold was going over 


to Random House and coming back with a check for an advance 
on 10 books for the Fall list. 

Q How did you know that? 

A Because he would wave the check and say "Look at 
what I got from Random House." 


Q I see. In other words, you got the information 


from Harold Steinberg? 


A Yes. 

Q And he would say "I received a check from Random 
House." 

A Exactly,and he once went ove. with a strange list 


and they gave us $240,000. 
Q When did he inform you of that? 
A I don't know. I am making up a figure. He would 


go over and say “Let's have a meeting -- I have a meeting at 


Ra. dom House. I want to give them 10 books for the Pall list.|" 


Then he would go over, and then a few days later a 


check would come in and he wouldshow it -- that is the way he 


was doing it. 


Q When did you start with Random House? 


A When did what? 
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Q When did Chelsea House commence doing business with 


Random House? 


A I think in -- well it was when the Searscatalog -- 
Q In other words, prior to 1969? 
A There was a peculiar history on that. They came 


in sort or after the fact. It may have been the last month 

ef 1969 or early 1970 -- they may have come in as early as 
cistmas 1968, or early 1969. 

Q When did the written report from Random House for 


the three months ended March 31 come into the company, if you 


know? 1 Sew e ee eee ant aa 
A Three months ended March 31? 
Q Yes. 
A I have no idea. 
Q Was the company makirg public the Random House 


A ET 


nad 


problem or was that for internal management? 


A Making public? 


“A They didn't see-it-as—a—problen.... 
MR. GLASS; May I have a moment, sir? 
THE COURT: Yes. 
(Mr. Glass confers.) 
MR. GLASS: Your Honor, I would be very grateful if 
we could adjourn at this point. - 
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ids.COURT: We will adjourn until 2 o'clock. 
MR. GLASS: Thank you, very much. 
THE CLERK: The Court stands adjourned until 2 
o'clock. 


(Luncheon recess.) 
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2.00 P.M. 
JACK OPPENHEIM, resumed. 
DIRECT EXAMINATION CONTINUED 
BY MR. GLASS: 
Q Mr. Opperheim, I believe you testified in the 


morning session that you had learned of the pencilled 
figures on the October 31, 1969, financial statements 
some time in the early part of January, 1970? 

A Yes. 

Q About that time did you have a meeting with 
representatives of Price, Waterhouse concerning those 
pencilled statements? 

A I had meetings. with them prior to that. I had 


no meetings with them after that. 


Q Do you recall who vou met with? 

A Sherry Biggs. 

Q Anyone else? 

A Not that I can recall. 

Q Do you recall whether any other member of the 


Chelsea management was present when you had those dis- 
cussions with Mr. Biggs? 
A Yes, Andy Norman and Harold Steinberg. 


They were going on constantly. 
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A In addition to their coming in and out or 
however you characterize it, did you tell anyone about 
your meetings with Price Waterhouse? 

A There was nothing to tell. I was simply 
trying to get confirmation that the year-end figures would 
in the range of seventy to one hundred, one hundred fifty 
thousand net after taxes,and I would go in and say, “Is 
that what it is going to be?" 

They would say, "We are still working on it.” 

Q I am referring specifically to after they 
gave you their pencilled figures which showed a $30,000 
loss, did you chen have a conversation with them? 

A No. 

Q Did Price Waterhouse ever indicate to you 
prior to your receipt of the pencilled figures that the 
profitamd loss of the company was going to be, the loss 
of the company was going to be $30,000? Did they give 
you a preliminary number? 

A No. 

Q At any time did you dispute with Mr. Biggs 
his estimate of a $30,000 loss? 

A No. 

Q At any time did you dispute with Mr.Biggs 


or anyone else in Price Waterhouse concerning their 


- * 
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allocation of work in process or any other item co come up 


with the $30,000 loss figure? 


A 1 didn't discuss anything with them subsequent, 
so it is the same answer to every question. No. 
Q Did you ever accuse Mr. Norman of juggling 


the figures to show a loss so that the company could not go 
public or have a private placement? 
A Many years after the sale. 
It cccur:ed to me that since the company was 
by now out of Chapter-XI, doing quite well, and had the 
Buche deal gone though, Norman would not have heen able to 
pick up as great a share of the company -- I think he now 
controls about 95 per cen! of it -- as cheaply and I never 
accused him of juggling the figures. 
I indicated because it was at a meeting with 
Norman and Price Waterhouse over the weekend that a figure 
of $30,000 was presented to you as final and indisputable, 
that we were told that perhaps that wasn't an accident; 
perhaps within the range of good accounting practice they 
might have chosen to have a lower number and let the 
company lapse into a despecate situation. 
Q But it is your testimony that this conver- 
sation did not take place in January, February or March 


of 1970? 
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A Absolutely not. It wasn’. ut least until 
a year or two after. It didn't occur to me at the time. 

Q I believe you testified in che morning session 
that Mr. Werby had been presented to you as a potential 
purchaser of your shares, or one of them? 

A That is right. 

Q Do you recall how many shares were indicated he 
might purchase? 

A It was my understanding it was to be roughly 


about a third of the deal. 


Q A third of your 140 some-odd thousand shares? 
A Right. 

Q How did he come into the picture? 

A He was presented hy Leon Friedman. I never 


met the man and I dont know how Leon met him. 

Q Did you ever ask Mr. Friedman if Mr. Werby 
had received a copy of your memorandum, Plaintiff's 
Exhibit 1 in evidence? 


A Mr. Friedman had read it and I certainly never 


asked him. It never occurred to me to ask ‘anyone if they 


had received a copy of my memorandum which contains all 
sorts of extraneous material and was one of many memos 
which I have written. 


It wasn't something that when somebody came in 
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to 


that anyoue wou'd naturally thirk to say, “Have you read 
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3 my memo?" 
4 Q Are you indicating that in addition to the 
5 January memo that we referred to in the morning session 
§ and Plaintiff's Exhibit evidence, that you wrote 
7 } other memos? en can 
8 A Dating back to the beginning of the company, 
9 yes. 
10 Q T am talking now about the period of January, 
® 
* 11 1970. 
: 12 A I don't thirk there were any. 
e 13 | Q May I finish my question? 
14 | A Yes. 
15 | Q January, 1970, up te April 10, 1970. 
: e 16 A No, I don't think there were any in that period. ; 
17 | Q Did Mr Friedman ever tell you that Mr. Werby 
18 | declined topurchase one-third of your shares after he had 
Hd 19 read Plaintiff's Exhibit 1 in evidence? | 
20 A No, he did not. | 
s@¢ 21 Q Prior to the time that you learned of the 
22 | pencilled figures a Price Waterhouse showing a $30,000 
: 23 | loss for Chelsea's yearend Cc' »er 31, 1969, had Price 
i ° 24 Waterhouse or any of its representatives indicated to you 
25 that they believed that the 1969 fiscal year would be 
& 


& 
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profitable? 
A Yes. 
Q When did that occur? 
A Quite clese to when the figures ac’ ually came 


down, to the last few days of December, early January. 
MR. GLASS: May I have a moment, your Honor? 


(Pause.) 


Q So that Price Waterhouse as well as Mr. Steinberg 


and Mr. Norman felt that the company was going to show a 
profit for the year ending October, 1969, before the audit 
was finished? 

A It wasn't a definite statement but they did 
indicate that, yes. 

Q Now, we discussed in the morning session your 
meeting with Mr. Jackson -- before that I think you men~ 
tioned that house counsel boug!tt about 700 some-odd shares 


=¢ your stock, Mr. Friedman? 


A Yes. 

Q Did he pay you for this stock? 
A Yes. : 

Q What was the manner of payment? 


I owed him some money and we subtracted the 
amount that. I owed him, the amount of stock. 


Q iow much did he pay you? 
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A He didn't. 
Q How much did you give him credit for? 
A The full price, 21 whatever. 


THE COURT: 21 what? 


Q 761 shares times 3, that is 2283. 

A I owed Friedman about $9000 from a bet. 

Q A bet? 

A A bet. 

Q A gambling debt? 

A A gambling debt, and it was based on how many 


books, copies of a certain book that Chelsea House published 


would sell and I was way, way offa@md as a result I owed 


him $9000. 
A So when this transaction occurred Leon said, 
“Why don't you pay .e?” And I ferget what the amount 


was, some $2000 or $3000,and I gave him a check fr that 
amount, and that washed out that $9000 debt. That was 
the means of payment. 

Q But you never received any cash for the 2283 
purchase of shares? 

A I received absolution from a debt of honor as 
anyone who deals with me knows, I pay. 

MR. GLASS: I believe Mr. Friedman is going to 


be a witness, and I felt it reievant in terms of his testi-~- 
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mony . 
Q Getting back to something more relevant, namely, 


the conversation that you had with Mr. Jackson on March 


13, 1970, I believe you testified with respect to the items 


that you now recall you discussed with him this morning, 
is that not correct? 
Some of them. 


I believe you testified that you went into the 


problem of the liquidity, the excess of liabilities over 
assets, $500,000, is that correct; and we reviewed the 
memorandum this morning. 

A I didn't say that I said $500,000. 
ay. iy. What did you say? 

A If you want to read the record. I can't guess 
at it at this point. 

Q In addition to the discussion that you testified 
to this morning concerning the items in the memo, were 
any other items that are not in Plaintiff's Exhibit 1 in 
evidence that you discussed with Mr. Jackson on March 13? 

A Could aia repeat the question? 

(Question read.) 


A I can't really thing of anything. As I say, I 


can't recall with absolute precision every sentence that 


- * 
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was involved in that conversation. 
Q Well, can you tell the Court the substance of 
whatever else you may have discussed without precision? 
MR. FLEMING: In addition tec what the man 
testified to this morning, your Honor? 
MR. GLASS: Yes, that is correct 


THE COURT: I hope we are not going to go over 


all this. 
A I really can't think of much more. 
Q I didn't hear you. 
A 4 can't think of anything else that took place. 
Q What was the principal object of your seeing 


Mr. Jackson on March 13? 

A The princival object was to inform Mr. Jackson 
that I thought that we needed a change of top level manage- 
ment; that our credibility in the financial community had 
broken down that the New York Magazine article way causing 
us problems with creditors; that we were having a cash~flow 
problem in the company and that I didn't sce that the 


existing management had any solitions for the problem; 


and that Richard Goodwin was available to come in, and 


that Andy and various others on the board were considering 


it and that I thought he should throw himself into that 


issue. 
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2 That was the substance of it and it was gone 
3 over at some length, about a half-hour. 

4 Q What was =». object in coming to see pag 

5 Jac: ©. .1? 


A He was an officer and a director. I was 


no longer an office, I was a director. 


Q What officer was he? 
9 A He was secretary. 
10 Q What did he do as secretary? "y 
11 A I don't know what the secretary does. Pa 
2 Q You wereone of the management team of the cocmany. 


What did Jackson do when you were being paid $25,000 a year? 

A I did not deal with Jackson. _I had no dealings 
neem actteatl 

with Jackson and he dealt mainly with Steinberg. I was 

ES 


a that be arranged for bank loans, brought in Price 


Waterhouse, he brought in underwriting companies. He 


18 was involved with the finances of the company. 

19 Q In what respect? 

20 A It was necessary for him to know the circum- 
21 stances of the company. 

22 Q who eke you that? 

23 | A I know as a fact that he brovght in Price 

2 Waterhouse. 

25 Q Who toid you that he was aware of the finances 


- * 
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of the company? 
A I didn't see how it was possible for him to 


function -- 
THE COURT: You asked him a question. Answer 
the question. 
A I assumed in order to do that,to arrange for 
bank credit and various other things, that it was necessary 
for him to know. Perhaps he knew nothing, perhaps it was 


totally a paper function. Perhaps he just signed 8 


mame secretary and dirctor and legal counsel and didn't do 


ene are 
pec cteeeeeet te ANE OCA S IDO 
coe ee emma, me 


sc adiaee 
anything. 
c You don't know one way or the other? 
. P * a RE ENE Se ME sere nce 
A No, I don't know one way or the otner. In 


aoe <eeeneeny 


this trial I am beginning to think he didn't know any- 


— 


thing,cut that was not my understanding at the time. 
Q From when did you derive your understanding? 
A From Harold Steinberg, Jeffrey %einberg, poe 
various others in the corporation, 


Q Let us take the iten that you specifically 


alluded to. 
Now, he recommended to the company that they 
retain the accounting firm of Price Waterhouse, correct? 


A I think he actually made the contacts. He 


didn't just say, "Try to contact Price Waterhouse.” 


~ 
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2 Q Did he ask them if they would take the account, 
* 3 correct? ee ie eh ies SOA oe 
4 a RRR 
5 ‘What banks did he introduce Chelsea to? 
. 6 A ‘I couldn't t€11 you the name. Perhaps he 
7 couldtell) you. ; 
e 8 Q Do you know it for a fact? 
9 A No, _X don't. 
10 Q Mr. Cppenheim,do you know for a fact today 
e ll wiiosther pi. Jackson intreduced Chelsea House Communications, 
12 Incorporated to nai tee at any time for any purpose? 
13 A I do not know that as a fact. That is my under- 
. 14 standing, however. I could be wrong. 
15 Q You do know, however, that he did introduce 
e 18 Chelsea House to the investment banking firm of Herzfeld & 
17 Stern, that you do know? 
18 A Yes. Also Young, also E.L. Aron & Company. 
* 19 Q Have you ever heard the name Maybruck? 
20 A Yes, 
21 Q Isn't it a fact that Mr. Maybruck introduced 
° 22 Chelsea House to the Young firm? 
3 A Mr. Maybruck is Mr. Jackson's client. 
° oy Q Isn't it a fact that Mr. Maybruck introduced 
25 Chelsea House Communications to Herbert Young & Company? 
cg 
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A it was my understanding it was through Mr. Jackson. | 
Q On what do you base that understanding? | | 
A I was told this. | 
Q By whom? 
A I don't recall by whom. It was Mr. Maybruck 


was Mr. Jackson's client, put it that way. 

Q It is on the basis that Mr. Maybruck was Mr. 
Jackson's client that you assumed that he brought Young 
to Chelsea House? 

A Right. 

Q Let us take E.L. Aron. On what basis have you 
stated here today that Mr. Jackson introduced Chelsea House 


to the investment firm of E.L. Aron? 


A That is my understanding from others in the 
company . 

Q Which others? 

A Second-hand through Harold Steinberg and Leon 


Friedman. It was their best recollection that they came 
in through -- that Aron & Company came in through Stuart 
Jackson. 

Q Specifically of your own knowledge as a vice- 
president of Chelsea House what, if anything, did Stuart 
Jackson do as secretary of your company? 


A I have no idea. 
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Q Is it correct that you don't know whether he 
did anything? 

A His affidavit indicated that he in the bank- 
ruptcy proceeding when he was justifying his fee indicated 
that he had -- 

Q Outside of the bankruptcy proceeding. 

A No, this is dated back to prior to the bank- 
ruptcy proceeding that he was fully informed as to the 
business of the company. Now, I assume that was true. 

Q What did he do as secretary of Chelsea House? 


A I have no idea what he did. As I say,our 


~ “ — 


relations were never Gordtat—and—t-mever checked on what 
he did and he never checked on what I did. 

Q Let me ask you this question, Mr. Oppenheim: 
you testified that you resigned by letter in February as 


an officer of the company effective in March, is that 


correct? 

A That is correct. 

Q To whom did you send this letter of resignation? 

}:—— I think it was sent to Harold Steinberg. 
Cs It was not sent to the secretary of the company? 
\ ————————— 

A No, it wasn't. 

ee 
Q Was a copy sent to the secretary of the company? 
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A I have no idea; not by me. 

Q Not by the man who resigned? 

A Not by me. 

Q Did you ever send anything to Mr. Jackson? 

A Not a thing. 

Q Isn't it a fact that the sole purpose for Mr. 
Jackson's becoming secretary of «'\!* company and a director 


of this company was as window-dressing for the purpose of 
the public offering and that no one, including yourself, 
expected him to do anything in the company? 
MR. FLEMING: I don't know that a trustee 
could be window-dressing, and I object to this question. 
MR. GLASS: There is no evidence as to a trustee. 
MR. FLEMING: As a director, I am sorry. 
THE COURT: I don'tknow how he can answer the 
question unless he participated in it. 
MR. GLASS: May I withdraw that and start over, 
sir? 
Q At the time Mr. Jackson became secretary and 
director, this was a private company, was it not? 
A Yes, it was. It always has been. 
Q Did you consent in writing that Mr. Jacksor 


become a secretary and director of this company? 
TD 


ied 
—— 


A I don't think I was ever consulted. 
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Q Did you sign the waiver of notice to the minutes 
of the directors' meeting? 

A Possibly. I don't know. I have no objection. 

Q Certainly you reviewed the registration state- 
ment, you saw that he was listed as secretary and director? 

A I had no objection to his becoming secretary 
and director. However, it was not my understanding that 
it was solely window-dressing. 

Q What was your understanding? 

A I thought he would perform some function as 
legal counsel, as director, and as secretary. 

What those functions were, I wasn't sure, but 
it was not my understanding it was essentially window- 
dressing. 

Q Did anyone tell you that he was going to have 
anything to do about book selection? 

A Absolutely not. 

Q That he was going to have anything to do with 
the supervision of the financial books and records of 
the company? 

A Not supervision, but it was the understanding 
that a man in his position with such an influential firm 
would be helpful for us in making financial contacts and 


LE A 


ee a reread 
would be useful in assisting the company at an appropriate 
——. . ——- --* rn een eee 


Ce 
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level in certain deals where we couldn't make a contact 


ourselves. 
a ete 
Q Is that window dressing? 
A No, not necessarily. 
Q Did Mr. Jackson have anything to do with the 


hiring or firing of personnel? 

A Absolutely not. 

Q Did Mr. Jackson have anything to do with the 
management of the busince affairs of the company*to your 
knowledge? 

A yes. I think he was consulted on under- 
writings; his opinion as to whether certain things should 
happen or not. 

Q What things? 

A As towhether we should have accepted certain 
underwritings, offers solicited. 

Q Did you consider an underwriting to be in the 
ordinary course of the business of a company or a special 
situation? 

MR. FLEMING: I object. 


THE COURT: I will allow that. 


A No, it is certainly not the ordinary course of 
business. 
Q Isn't it a fact, sir, that Mr. Jackson had 
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nothing whatsoever directly or indirectly to do with the 
daily business of that firm, Chelsea House Communications, 


Incorporated? 


I couldn't say that he had nothing to do with it. 


° a re 
e had very little to do with > § 


— 


Q You knew it? 


A _O£ course. 
In March of 1970 and April of 1970? 

A Right, that is why I went in March and told him 
of the problems. 
Sa 

Q Except for the recommendation and introduction 
of Price Waterhouse and the underwriting of Chelsea ‘Jouse, 
do you know one other thing that Mr. Jackson did in con- 
nection with this company? 

A Yes. I think he was involved in the lawsuit 
between the film company, the film library and Chelsea 
House. 

As I say, I never dealt directly with him but 
I would get accounts. I know he was contacted not on an 
infrequent basis by Steinberg on questions of the company, 


48 advice. 


Q Whe told you this? 
A Harold Steinberg and others, and I will testify 
to it. 
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| 
2 (¢] Who else? 
3 A Leon Friedman. 
| Q Who else? 
5 A Andy Norman. 
6 | Q Leon Friedman is a lawyer, is he not? 
7 | A Yes, and he dealt with Stuart Jackson on legal 
8 problems of the company. 
9 | Q How about business prob]: ms? 
10 | A Legal problems are business problems. 
ll Q What about the day-to-day management? 
12 | A I said he was not involved with the day-to-day 
13 || problems of the company. 
14 Q You said Leon Friedman is going to testify to 
15 - 't, is that right? oar 
16 A To what? 
17 | Q To this fact, that he had daily contact with -- 
18 A I didn't say daily. 
19 MR. FLEMING: I object to the form of the 
20 question. 
21 THE COURT: I will sustain it. 
22 Q Fes .e@dman is the same man that you settled your 


stock purchase: with on account of that bet,that wager, isn't 


23 
24 that right? 
25 


A Yes, exactly. 


© 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK NY co 7 48580 


xX 


x & 8B B 


478 1Oe 


rp20 Oppenheim-direct 
MR. GLASS: I have no further questions of this 
witness 4 this time. 
MR. FLEMING: May I haveeach of these marked, 
please. 
(Defendant's Exhibits A, B and C marked 
for identification.) 
CROSS EXAMINATION 
BY MR. FLEMING: 

Q Mr. Oppenheim, you mentioned a New York Magazine 
article in your direct examination. 

I show you Defendant's Exhibit A for identifi- 
cation. Is that the article? 

A Yes; itis. 

Q Also there was discussion about the audit, the 
financial statement for the fiscal year ending October 31, 
1969, of Chelsea House. 

I want to show you what is marked as Defendant's 
Exhibit B and ask you if you recognize that as the Price 
Waterhouse opinion and accompanying financial statements 
for this period of time? 

A Yea, zi do. 

Q There was also discussion I believe about a 
possible registration and public sale of Chelsea House 


stock. 
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I show you what has been marked as Defendant's 
Exhibit C for identification. I will ask you if that is 
a copy of the prospectus which was prepared for that 
purpose? 
A Yes, it is. 
MR. FLEMING: I offer each of those in evi- 
dence, your Honor. 


THE COURT: Are these listed on page 12 of the 


pre-trial order? 
MR. FLEMING: They are, your Honor, I am in- 
formed. 
MR. GLASS: We have no objection. 
(Defendant's Exhibits A, B and Creceived 

in evidence.) 

MR. FLEMING: We have extra copies for the Court 
of each of these three exhibits. 
THE COURT: All right. 

Q Mr. Oppenheim, you testified about a conversation 
with Mr. Jackson on March 13, 1970, I believe youfixed as 
the date, is that correct? 

A Yes, sir. 

Q During that conversation at any time or in any 
way did you offer to sell Mr. Jackson your stock in Chelsea 


House? 
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A No, I didn'<¢. 
Q During that conversation did you make any false 


statements to Mr. Jackson? 

A No, I didn't. 

Q Directing your attention to the actual sale 
of your stock, first, from whom did you first learn, what 
person did you first learn that someone was interested in 


buying out your stock? 


A William Poten. 

Q Who is Will Poten? 

A An employee of Chelsea House. 

Q Can you fix an approximate time when Poten told 


you that some people were interested in buying you out? 

A It was about two weeks before April 10; some time 
in the last week in March, 1970. 

Q As best you can recall it, what did Poten tell 
you? 

A He asked me if I was willingto sell my shares to 
a group, a management group, and I said yes. 

Q Did Poten tell the members of the management 


group to whom he was referring at that time? 


A Yes. That first meeting we determined the price, 
who the -- 
Q Will you answer my question? Did he tell you 
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the members of the management group he was representing at 
that time? | 

A As best I recall, the first group that he told 
me at that time was Steinberg and Andy Norman, Werby, 
who Friedman was representing, and perhaps Harold Harris. 


I am not sure whether Harris came in that day or the next. 


Q Did he mention Jackson's name at that time? 
A No, he did not. 
Q Did there come a time when you agreed to sell 


all of your stock to a group? 


A Yes. 

Q To whom did you first communicate this agree- 
ment? 

A To Poten. 

Q Was this as a result of negotiations, conversations 


with Poten? 


A Yes. 


Q Who would go back to the people he was representing 


and return to you? 


A Tha. is correct. 

Q Poten was acting there as agent and basically as 
intermediary? 
as spe 

A That is correct. 

Q Was the price fixed? _ 
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2 A It was. 
* 3 Q What was the price fixed? 

4 A $3 per ‘share. 

5 Q Do you recall when that price was fixed? 
’ 6 A We really fixed it at the first meeting? 

7 That is, I offered to sell at this price and then 
*% 8 he came down and said that was all right. 

9 Q At the time the price was fixed was the name 

10 Jackson mentioned to you as a participant? 
e 11 A No. 

12 Q At any time either prior to this first conver- 

13 sation with Poten or thereafter mn to the closing of the 
Ee 14 sale of the stock, did you ask Jackson to buy the stock? 
15 A Absolutely not. 
e 16 Q From whom did you first learn that Jackson was 

17 participating in this buy-out of your stock? 

18 A I think from Poten. It must have been from him 
e 19 or Anderson. 

20 Q Grant Anderson was an associate of the Royal, 

21 Koegel firm? 
ry ° 

22 A Yes. 

23 Q And Anderson was doing the legal work representin 
e 24 the purchasers? 

25 A That is correct. 
ae SEO, SLR T Re 
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Q And Harold Harris was doing the legal work 
representing you? 

A Yes. 

Q With respect the other additional individuals 
who eventually took some of the participation in this buy- 


out, did you solicit any of thei: participation? 


A No. 

Q Any single one of them? 

A No. 

Q Or discuss it with them? 

A No, I didn't. 

Q Is it a fair statement that as far as you were 


concerned you were dealing with the original group? 

A Yes. 

Q Am I correct that the memorandum which has 
been the subject of questioning here had in fact been 


delivered to representatives of the original group? 


A That is correct. 
Q Am I correct that the very -- 
A Except it had been delivered to Friedman who 
was representing Werby. I have no way of knowing whether 


Werby ever saw a copy. To my knowledge it had not been 
er 


ee ee 


delivered to Harold Harris. 


——_ 


Q Had it also been delivered to the chairman of the 
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board, Mr. Hector? 

A Yes, sir. 

Q Does that mention that a meeting of the board of 
directors has been called to discuss the problem? 

A Yes, it does. 

Q Any attempt on your part to withhold or conceal 
any opinion or relevant fact of which you were aware or 


you thought was relevant to the future of the company? 


Q Any intention to defraud anyone who chose to join 
in the buy-out of you? 
A No. 

THE COURT: You say this was distributed prior 
to the time? Which time, the time when plaintiff became 
part of the group? 

MR. FLEMING: I think your question is when the 
memorandum was distributed. 

THE COURT: Before any of this happened? 

I wanted to know if that included the entry of this 
particular plaintiff into the buying group. 

THE WITNESS: The memorandum was distributed 
several weeks before there was any talk of the sale. 

MR. FLEMING: I am glad your Honor raised it. 


Q You fixed your meeting with Mr. Jackson at Mr. 
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i 
il 


2 Jackson's office, ..h you testified you discussed at 
° 3 least in general te ~ the condition of the company as 
4 taking place on March L3e aah a 
e 5 A Just a second. It may have been a week prior 
6 to utente sale talk was initiated. It seemed to be a 
7 ee sale. 
* 8 ee: THE COURT: It was not material distributed in 
9 , neve with the sale? 
10 "HE WITNESS: No, it wasn't. 
» ll MR. FLEMING: Is that sufficient, your Honor? 
12 THE COURT: Yes. 
13 Q In your memorandum you used the phrase "current 
14 liabilities exceed current assets by $500,000." 
15 What did you mean by the term “current assets"? 
16 A I meant cash md receivables. 
17 Q Liquid assets? 
18 A Yes. 
19 Q There was testimony, examination of you about 
20 Mr. Jackson becoming a director and secretary of the corpora- 
e 21 tion. Do you recall that examination? 
22 A Yes. 
23 Q During that period of time in connection there- 
é 24 with did Mr. Jackson also receive 12, 10 shares of Chelsea 
25 stock? A 
* 
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A Yes, 

Q For what purpose was this stock given to Mr. 
Jackson ~~ first of all, when did that happen? 

A That happened some time prior to July 29, which 
was the date of the proposed public offering. It was to be 
a finder's fee on the deal and was listed as such in the 
prospectus. 

Q So that the 12,500 shares was given to Mr. 
Jackson some time prior to July 29, 1969? 

A That is correct. 

QO This was at or about the time that he also became 
secretary and director of the corporation? 

A I think so, yes. 

MR. FLEMING: I have nothing further at this time. 


I reserve the right to call mr. Oppenheim in his own defense 


should that be necessary. 
REDIRECT EXAMINATION 


BY MR. GLASS: 


Q Mr. Oppenheim, I show you Defendant's Exhibit Cc 
in evidence and ask you whether in the Prospectus it says 
that Mr. Jackson is getting his shares as a finder's fee? 

A It was in the original one where Herzfeld & Stern 
was underwriting it. When Herzfeld & Stern ¢ropped out it 


was removed. As a matter of fact, if you want I would 
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supply that document. I think Mr. Jackson can confirm that 


was the arrangement. 


It was not in this because at istence 


his stock was returned or at least it was dropped out as 


ae a » — OO —— 
finder‘s fee. 
ee , 
Q Prior to your preparation of Plaintiff's 


Exhibit 1 in evidence, you had received Price Waterhouse's 
financial statement, had you not? 

A I think I may have received it, although I have 
no recollection of having done morethan look at the bottom 
line. 

As a matter of fact, some time after when I was 
examined before trial, I could not recall whether in fact 


I had a copy or not. I assume I did receive it. 


Q Did you ask anybody any questions about it? 
A No, I didn't. 


eee 


Did you consider that current assets and liquid 
a ad 


eet 
assets were the same thing? 

A That was my understanding. 

Q I believe you testified on your direct examina- 
tion in response to my question that you knew at least 


five days or seven daysprior to the closing that Mr. 


Jackson was a purchaser of your stock, is that correct? 
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2 A I think I said about five days. 
° 3 Q You also knew prior to the closing that there | 
4 were caenie ia Re cae OC ee that were not 
e 5 officers or directors of the company? 
6 A At what point? 
7 Q Prior to the closing. 
e 8 A Prior to the closing, yes. 
9 MR. GLASS: I have no further questions of this 
10 witness. 
® . , , 
11 MR. FLEMING: Nothing further at this time. 
12 THE COURT: You are excused. Thank you. 
e 13 (Witness excused.) 
5 14 MR. GLASS: With the Court's permission I would 
15 | like to call Mr. Harold Steinberg as a witness. 
ia 16 : 
17 
18 
ae 
19 
20 
* 21 
22 
| 2 
| 
'@ 2A 
25 ° 
* 
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HAROLD STEINBERG, called as a witness 


on behalf of the plaintiff,being first duly 


sworn, testified as follows: 


DIRECT EXAMINATION 


PY MR. GLASS: 


Q 


A 


A 


Incorporated. 


Q 


A 


Mr. Steinberg, where do you reside? 
East Hampton, Long Island. 

What is your occupation? 

Publisher. 

Are you connected with a corporation? 
Yes. 

What is the name of that corporation? 


Chelsea House Educational Communications 


What is your position with that company? 


I am both the chairman and publisher, chairman of 


the board and publisher. 


Q 


Taking you back to 1969, what was your position 


with the company at that time? 


A 


Q 


I was president. 

Were you also a director? 

Yes, 

Were you also a substantial stockholder? 


Yes. 
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Q In 1969 were you the chief executive officer of 
Chelsea House? 

A I was president of the company and as such I 


assume I was, though we often werked together. 


Q Who is "we"? 
A andrew Norman, a partner, and Bob Hector, then 
a partner, because I was -- could be considered to be chief 


executive officer, but we had no such title. 
Q Was the defendant, Jack Of enheim, also a part 


of the management team in 1969? 


A Yes, he was a vice-president. 

Q What was his office? 

A Vice-president. 

Q Was he a director? 

A I believe so, yes. 

Q Was he a member of the predecessor partnership 


that preceded the corporation, if you recall? 
A If I recall, there was a technical question 
whether he became a member of the corporation or became 
a partner and then became a rember of the corporation. 
I can't actually recall, but there are documents I am sure. 
Q At any rate, when the corporation was organized 
he was part of the corporate team? 


A Yes. 
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Q Directing your attention to 1969 and April of 


1969, did there come a time when you decided to retain a 


law firm in connection with a public underwriting? 


A Yes. 


Q ‘an you tell us which law firm you contacted ? 
A At that time we contacted -- it was called 


Royal, Kaegel & Wells, if I am correct about the exact 


name. 

Q Did you contact any specific partner of that 
firm? 

A I think I came to see Stuart Jackson. 

Q Did you have amnversation with Mr. Jackson at 
that time? 

A Yes, we did. 

Q As a result of that conversation did Chelsea 


House, Incorporated retain Royal Kaegel & Wells as its 


general counsel? 


A I don't know if the name of the company then 
was Chelsea House Communications, Inc. I think Lochsley 
Hall was the holding corporation. Chelsea House 


Communications was the latter designation. 


Q Did you retain Jackson? 
A We did. 
Q Thereafter did Chelsea House engage the Royal 
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firm to do anything, any specific legal work? 


3 A Specific legal work, do you mean in the nature 


of contracts? 
& 5 Q Any specific project. 
6 A The major project at the time as I remember it 


was theprospectus of making a public offering. 


e 8 Q Did you retain his firm to prepare a registration 
statement? 


10 A Not at thattime. I don't think that was the 


issue at that point. 


If I remember correctly, we knew we might be 


coming into a position where we could become or try to 


become a public company. Several members of the board 


were urging that to happen. 


Q Who? 


17 A As I remember, Jack Oppenheim was -~ 


Q The defendant? 


19 A The defendant. The late Stephen Wise was; 


Robert Hector was. 


& 21 Q Hector at the time was chairman of theboard? 
22 A I believe so. I think he was interested in 
23 | 4; I wasn't as strong an advocate of that position as 
ad 2A Steve Wise or Jack Oppenheim was, but I certainly was 
25 interested in doing that. 
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Q Did there come a time when you engaged Mr. Jackson/'s 
firm to prepare a registration statement? 

A I just want to pull back on this a little bit. 

It wasn't exactly the preparation of a registration state- 
ment. 

W engaged a prestigious firm. We were a younda, 
new company with not much financing, trying to establish 
ourselves in the publishing world and business. 

At that time, if you remember, this was the style 
of a lot of companies, going public; it was considered quite 
the thing to do. Then we had had a rather good career 
of it up to then. 

Q You mean the company? 

A The company. It had done quite well, we thought, 
from rather humble beginnings and we knew if we wanted to 
undertake a public offering we should have a law firm that 
was prestigious, whose name hadsome impact in possibly the 
financial world, and that was the same reason, the same 
rationalization for hiring Price Waterhouse as one of the 
major accounting firms in the City. 

Q When vou say "we," whom do you mean? 

A Certainly myself, Andrew Norman, Jack Oppenheim. 
I don't know, Jack Oppenheim during the course of his 


employment was, he was away about I would say maybe 18 


“= * 
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months or two years at a time in Europe on two different 
times, so I can't definitely say at this moment whether 
he had a part in this decision. 

Q He was certainly back from Europe in April of 


1969, was he not? 


A I just can't say offhand. That is a matter of 
record. The fact is that the company felt that we should 


| 
hire Royal, Kaegel & Wells -- I don't know the full name 
of the firm at the time. 

Q After you retained the firm did there come a 
time when management made the decision to file a registra- 
tion statement with the SEC? 

A Yes, we aid. 

Q Did you engage the Royal, Kaegel firm to prepare 
that registration statement? 

A The firm, in the actual fact again, most of the 
preparation of that statement was done inaur own office. 

Q by whom? 

A I was involved in it, Norman was involved. 
Mainly Norman and I did a great deal of the work on it 
and other partners were involved because we had a close 
working relationship. 


The firm was involved as a sort of a backstop, 


checking it because, frankly, they knew very little about 
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our business, technically speaking, and we prepared the 
narrative line of the history of the company, the kind of 
things you need for a prospectus of the company, et 
cetera. 
The firm came in making sure we were in 

keeping with the legal requirements of the SEC, et cetera. 

Q Who at Royal, Kaegel worked with you on the 
registration statement? 

A Directly -- I don't know if he is still there, 
a lawyer by the name of Grant Anderson. Perhaps another 
one of his associates. 


Q Did Jackson work on the registration statement? 


A Directly, no. Though he was in what you might 
call the high policy meetings in terms of dropping in and 
seeing everything was going along all right and making sure 
that we weren't violating any basic conventions or regula- 
tions of the SEC. 

Q Did there come a time when the firm Chelsea 
House made a decision to bring in outside directors? 

A Well, we did have outside directors earlier than 


that, Arthur Schlesinger. 


Q When did you bring him in? 
A I am relying entirely on memory. I would say 
we brought him in in 1967 or 1968. I am not sure. rt 
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2 could be 1967. 
e 3 Q Subsequently did you bring any other outside 
4 directors in? 
5 A Well, the late Steve Wise I believe became a 
¢ 6 director; Mr. Jackson was a director. 
7 Q When did you bring Jackson in? 
8 A I think we would have to rely on the records for 
® 
9 that. 
10 Q Was it prior to the time you fiied the regis- 
le 11 trationn statement? 
12 A If he was listed in the registration statement 
13 as a director, then it was prior to time. I just don't 
J 14 know offhand. 
15 Q I show you what has been marked in evidence as 
16 Defendant's Exhibit C and ask you if this refreshes your 
° 17 recollection as to when Mr. Jackson became secretary and 
18 director of the company? 
e 19 A Well, certainly if it says so here, I mean since 
20 we prepared this, this must be the date or about this date. 
21 Q What is it? 
§ 22 “A It says Mr. Stuart Jackson, secretary of the 
23 company since June 13, 1969. 
2A Q Did all of the management concur in the selection 
” 25 of Mr. Jackson as secretary and director? 
e@ SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
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A We were e rather feisty company and we debated 
a lot of issues and, as ..mmember correctly, there were { 
some people at one point or another, and I think Oppenheim 
was one of them, who was opposed to Jackson. But I don't 
know if it was at that point. 
Q Did you have conversations with Oppenheim to 


the reasons you lt Jackson should become secretary and 


director? 
A I am sure I did. | 
Q Can you tell the. Court what if any reasons you 


gave Oppenheim? 

A Frankly, as a young publisher and young 
businessman in terms of experience, I was very impressed 
with that law firm and I felt that we needed a prestigious 
law firm. 

I was impressed with the fact that he agreed 
to represent us because they had very important and 
expensive clients and my argument was that the presence 
of awpresentative of that law firm on our board could 


he give us, eae to give us the kind of credibility, 


_the kind of sense of belonging if you will, that we would 


nee 


need as a young : diiideiines ian coming out to the public two 
or three years after we were formed. 


THE COURT: Had you known Mr. Jackson before 
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you brought that law firm in? 


THE WITNESS: No, I never met him before. 


Q You expressed those opinions to Mr. Oppenheim? 
A Yes, in many ways and times. 
Q Did you have any discussion with Mr. Oppenheim 


as to whether or not management expected Jackson to 
participate in the daily operations of the company as 
officer and director? 

A My impression now and then -- 

MR. FLEMING: I object to that, your Honor. 
THE COURT: I think what he did is important, 
not impressions. 

Q My question was, did you have any discussions 
with Mr. Oppenheim about what Jackson's role in the company 
the day-to-day operations of the company, were to be? 

THE COURT: With whom? 
MR. GLASS: Mr. Oppenheim, the defendant. 
THE COURT: All right. 

A We discussed value and the validity of having 
that cirm representing us. I don't remember any discussion 
iui cil Oppenheim as to Jackson's role in the éay- ie -day 
operations of the company, since it didn't exist aS an 
issue... —-- 


—_—-— 


Q Was Jackson paid anything for becoming secretary 
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or director of the company? Was he given anything of 
value? 

A Well, as I remember at the time it was a touchy 
thing to become a member of a young company's board because 
around that time what was in the air was that we -- 

MR. FLEMING: I move to strike this, and may 
we have an answer to the question? 
THE COURT: Let's get the answer. 

Q Will you please tell us whether or not the 
company gave anything of value, cash or otherwise, to Mr. 
Jackson in return for his agreeing to become secretary and 


director of the company? 


A Yes. 
Q What did you give? 
P. We didn't give cash, but as I remember we gave 


ten or twelve or thirtee: thousand shares of common stock 
in Chelsea House. 
Q Did the consideration for the issuance of those 
shares -- 
MR. FLEMING: I object to the leading form of 
the question on that issue. 
THE COURT: It is leading,but I will take it. 


Q Did you pay Mr. Jackson anything as a finder in 


connection with securing any brokers for a public offering? 
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A Not that I know of. 
Q Did the 12,500 shares have anything to do with the 


finder's fee? 

BY Not that I know of. 

THE COURT: I wonder why it is not set forth in 
here. 

MR. GLASS: I will come to that right now if I 
can, 

May I have this document marked for identifi- 
cation as Plaintiff's Exhibit 2. 

(Plaintiff's Exhibit 2 marked for 

identification.) 

Q Mr. Steinberg, I show you what has been marked 
for identification as Plaintiff's Exhibit 2. You will 
note that included in this document is something called 
a preliminary prospectus? 

A Right. 

Q Also, on page 2-5, which is called Signatures, 


your name appears, does it not? 


A Right. 

Q You sie signed this in two places? 

A Right. 

Q I show you what appears to be Part 2 of this 


registration statement which precedes your signature, 
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does it? 

A Right. 

Q And you read this entire document before you 
signedit? 

A I certainly hope eo. 

Q But you recognize your signature? 

A I certainly recognize my signature. 

Q I show you what has been marked in evidence as 


Defendant's Exhibit C. Is this the prospectus which forms 


part of Plaintiff's Exhibit 2 for identification; isn't that 


correct? 
A Yes, okay. 
Q That is correct? 
A Yes. 


MR. GLASS: I offer this registration statement 
in evidence. It is part of the registration statement, 
it consists of the praspectus as well as what we call 
Part 2, and the reason I am introducing it here in the 
record is because the description of the Jackson shares is 
contained in Part 2, and I don't want the Court to feel 
that we were in any way attempting to mislead the Court. 
MR. FLEMING: No objection. 


(Plaintiff's Exkibit 2 received in 


evidence.) 
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MR. GLASS: May I respectfully direct your 
attention to Part 2, Item 26, whichdiscusses the Jackson 
shares. 
THE COURT: This is what I heard about before. 
This was with the underwriting fee, finder's fee. 


MR. GLASS: That is correct. 


THE COURT: Then something happened to change 


this. 

MR. GLASS: That is right. 

MR. FLEMING: The S-l is what is filed with 
the SEC. The prospectus was being sent to the share- 
holders. 


MR. GLASS: And the registration statement and 
the prospectus forms part of the registration statement. 
Will you mark this as Plaintiff's Exhibit 3 
for identification. 
(Plaintiff's Exhibit 3 marked for 
identification.) 
Q Mr. Steinberg, I show you a document marked 
Plaintiff's Exhibit 3 for identification. 
A Right. 
Q Which is dated June 23, 1969. 
Again, I direct your attention to this Item 26 


of this earlier draft and ask you if you have ever seen it 
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be fore? 

A Where is that? 

Q Right here. 

A Yes. I don't remember. 

Q The answer is yes? 

A I djJon't remember the exact wording, but this is 
iti, | 

Q Car you tell the Court what this document 
represents? 

A This is an earlier draft of Plaintiff's Exhibit 2 
in evidence. 

Q Is Exhibit 3 for identification an earlier draft: 

A Let me see what the date is. This is July 25 
and that is June 25. 

THE COURT: What year? 

Q 1969? 

A Yes. This is obviously an earlier draft of 
this. 

Q In other words, Plaintiff's Exhibit 3 for 


identification is an earlier draft of Plaintiff's Exhibit 2 
in evidence? 
A It definitely appears that way. 


MR. GLASS: I offer 3 for identification in 


evidence. 
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MR. FLEMING: I have no objection to it. 
(Plaintiff's Exhibit 3 received in 

evidence.) 

THE COURT: Why don't we take a recess. 

(Recess.) 

MR. GLASS: I would like to read briefly from 
Plaintiff's Exhibit 3 in evidence. 

Q Mr. Steinberg, I direct your attention to Item 
26of Part 2 of Plaintiff's Exhibit 3 in evidence which you 
testified was the earlier draft of Exhibit 2. 

"On June 30, 1969,the company issued to Messrs. 
issued to Messers. Stuart A. Jackson, Jeffrey 
Steinberg, Leon Friedman and Fred S. Israel 12,500, 
3000, 2000 and 5939 shares, respectively, of its 
common stock. Mr. Jackson's shares were issued in 
consideration for his agreement to become secretary 
and director of the company.” 

Now, I would like to read you the later draft 
which is Plaintiff's Exhibit 2 in evidence under the same 
section, Item 26, in which it says: 

"Mr. Jackson's shares were issued in con- 

sideration of his acting as a finder for the 

company. Mr. Jackson will return such shares to the 


company." 
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Can you te}1 the Court the reason for th: change 


from Exhibit 3 in evidence to which is in Exhibit 2 in 


evidence? 
5 || A Tie reason for the change in text? 
6 | Q ss, Sir, if you know. 


7 | A I do remember one thing that might be helpful. 


As we were approaching completing this document in its 
various forms and it is a very complicated task, we were 
working with Crant Anderson to get all the legal proprieties 
1] | into the text. The question came up I think in 


Stuart's firm, Jackson's firm, on the propriety of his 


getting shares from our company, though I had earlier and 


everybody else earlier agreed toqve him the shares. 


I don't remember the finder personally because that wasn't 


fe 16 || the issue. The issue was to get him on the board and 


The stock at that time had 


get a law firm involved. 


actually no real market value, though we were Foping it 


would have. It was in fact almost a token at that time 


and as we were approachiig the final stage of completing 
the prospectus or the red h2rring it was called, I 
remember getting a call close toward the end of the day, 


like 10 or 11 o'clock at night. These were always done 


under pressure and deadlines and the thing was to get 


Stuart's name out of the prospectus and in thatoontext 
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and because of returning the shares, that was the decision 
I think that Stuart had come to, Mr.Jackson had come’ to 
with his own law firm and it was acceptable to us and 
there was no reason why we shouldn't do it. 

And that was done. The exactwording and why 
the exact wording I can't recall, but that is what I 
recall of that situation. 

THE COURT: And the shares I take it were 
returned? 

THE WITNESS: Yes, they were returned. The 
point was made they were returned prior to the actual 
filing of the prospectus and S-1 or whatever it is. 

Q Now, I believe you testified that Mr. Oppenheim 
was a vice-president and a director of the company? 

A Yes, sir. 

Q Upon his return from Europe in the spring of 
1960 did he work full-time for the company, if you recall? 

A Spring of 1960? Was that the first return, 
do you know, or the second return? 

Q I believe Mr. Oppenheim testified that |} e 
back from an extensive stay in Europe in the spring of 
1969. 

A Because the reason I asked, during the course 


of his engagement with the company he was in Europe twice. 
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He came back once. The first time he was not on salary, 
he just went to Europe with the notion of maybe finding 


things for us. 


The second time he was on salarya a full-time | 
employee of the company in Europe and was on the staff of 
the company. 

I don't know about his hours, but I presume 


it was more or less full-time. 


Q What was his job at the company? 

A I could fairly say that it was anything he wanted 
it to be. 

Q Did he have anything to do with the day-to-day 


management of the company? 
A In the sense of his being a gad fly. 


Q Did he participate in management discussions with 
respect to policy? 


A Yes. 


Q Were those management discussions on a formal or 


an informal basis? 


one 


A Mostly they were in the course of the day's 


activities, so I would call them informal. 


Q Did the company’ ever have any formal meetings 


of the board of directors? 


A I am sure we did, but not many. I can't say 
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offhand. 


Q To your knowledge did Jackson ever attend any 
board of directors' meetings after he became a director 
in June of 1969, after the registration was filed? 

A After the registration was filed? I couldn't 
say.I don't remember Jackson's presence at meetings, but 
he might have been there. That is a matter of record. 

THE COURT: Do you have the minutes of the board 
of directors? 

MR. GLASS: Not today, your Honor. 

Will you stipulate there were no formal meetings 
and Jackson did not in fact attend any meetings based upon 
the testimony of Mr. Oppenheim? 

MR. FLEMING: I just don't know. If that is the 
fact I will stipulate with you. May I have the afternoon 
to find out? 

THE COURT: There are none? 

MR. FLEMING: If there are I believe they 
would %e with the Roger Wells firm. 

MR. GLASS: I so represent and we will make them 


available tomorrow. 


Q Did Mr. Jackson after he became secretary and 
director of the company /have~- anything to do with the day- 


ee 


lies 
to-day management of the company? 
et SES 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


to 


<<) 


10 


24 


509 
rp Steinberg-direct 133 
A No. 


Q What was Jackson's function, if any, with 
Chelsea House? ao aaes 
A The fact is that the firm of Royal, Koegel & 
Wellswould delegate to us when needed an attorney such as 
Grant Anderson and others whose names slip my mind, and 
when we needed more specific situations such as the under- 
writing, they would work with us. 
In terms of Stuart Jackson himself, occasionally 
I would go to lunch with him, talked to him on the phone; 
very broad matters, and I can't even think of specific 
matters as such. 
One specific matter was the fact that Jack 
Oppenheim wanted to sell his stock, which is one thing I 
recall. 
Q Is it your testimony, Mr. Steinberg, that you 
had conversations with Mr. Jackson with respect to 


Oppenheim's desire to sell his stock? 


A Definitely, yes. 
Q Do you recall when that conversation took place? 
A I recall the place but not the exact time. 


I suspect by reconstruction backwards, the early part of 


1970. 


Q Would it refresh your recollection if I told you 
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it was in approximately the last week of March of 1970? 

Be ‘It could be. I remember calling him well after 
camel tron my home “it was then in Manhattan, and telling 


him that Jack Oppenheim in a memo to me resigned his post, 


really ‘iene. i found it at lunch, isin iin 
memo on my meget " 

oe ~ Was Jackson aware of his resignation when you 
talked to him? 

A I don't think so. I must say that Jackson 
just wasn't -- we weren't one of his major clients, let us 
put it that way, and it wasn't one of his major concerns, 
and I personally felt almost to a degree, I shouldn't 
necessarily impose too much on his time. He was out of 
town most of the time, et cetera. 

—_—_—_—_— 

Q.- . Getting back to your conversation with Jackson, 
what did you say to Jackson if you recall? 

A As I remember it, the burden of what I said 
was that Jack Oppheim wanted to sell out. There was a 
negotiation going on, under way. “T think there was a 
price. I told him there was 140 or 150,000 shares 
involved, and since this is a kind of major event in a 
small, privately-held company, what legal problems were 


involved? What do we do now? If we did buy him 


out because it wasn't a fait accompli at the time, it 
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was a process of negotiation that went on, as I remember, 


for several weeks. 


Q Did you say anything else? 
A To Jackson? Well -- 
Q Specifically, did you -- 


MR. FLEMING: I object to that. 
A Just let me think if I may for a moment to recall 
what the nature of the conversation was if I could. 
MR. FLEMING: I object to the leading with 
respect to this conversation. 
THE COURT: All right, wehad a certain amount 
of leading. I will wait for the answer to the question. 
A To add to that, I said that I was acquiring 
X thousand of shares and that Andy Norman was acquiring some 
more and other people who are interested and whether at 
that moment I said, “Are you interested in it, Stuart, or 
not, but what happens?" That is why I am having 
difficulty recalling. It came to pass, however, that 
Stuart was going to acquire the same amount of shares that 
I acquired. 
Q What did Stuart say to you, if you recall, in 
that conversation, Mr. Jackson? 
A What strikes me aout that conversation that - 


is interesting now as I recall it is that it was rather 
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almost casual but in thequite rapid hustle-bustle I said 


- 
—- 


things are going along fine. I was buying the shares 


and half a dozen other people might be buying. I don't 
know what numbers were involved at that moment. 

Stuart said, "Put me down for the same amount 
you are taking." 

Q Did you mention to Jackson when he asked how 
business was the existence of the Oppenheim memo which is 
marked in evidence as Plaintiff's Exhibit 1? 

A No, sir. 

Q Did you ever discuss Plaintiff's Exhibit l, 
the Oppenheim memo, with Grant Anderson prior to Mr. Jackson’ 
purchase of the shares? 

A Not that I remember. 

Q Do you recall whether anything else was said 
by Mr. Jackson with respect to his inquiry concerning the 
business of the company on that discussion? 

A Except for the fact that I told him how much I 
was acquiring and what Andy was doing and the nature of the 


business generally and his interest in acquiring -eme~eane 


eel 
amount of shares as I did. That was about the total 


~ 


conversation. 
Q Taking you back to January, February and March, 


did you have any discussions or meetings with Mr. Jacksor 
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in January of 1970 that you recall? 

A January, 1970? Nothing stands out in my mind. 
We may have gone to lunch, but I don't remember any 
particular meeeting. 

Q Do ylu recall whether during this period of 
January through March, before you calied Mr. Jackson 
about the Oppenheim sale, you discussed business with him 
at all, or the business of the company? 

A As far as I know, as far as I can remember, 
I never burdened Stuart Jackson with the details of the 
daily business, what books we published, what deals we were 
making. 

I may have said something like the history machine 


ee 


is completed, which is vrogram we had of 50 films, but 


ee ee 


that is the kind of thing I might tell Stuart Jackson. 


But there just wasnt this kind of time and that 


_——— 


kind of relationship. 


——— en 


Q Did Jackson ever inquire from you during this 


period as to how business was? 


A The same thing, how is business. 

Q What was your response, if you recall? 

A Well, in that period I was optimistic, I must 
say. I was hopeful about the company. I thought it was 


doing well. We had many irons in the fire and they were all 
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promising. 
Q Did you -ommunicate this to Jackson? 
Sonivhineatit : 
A In one way or another, yes. 
- cesiatecdint SO 
Q Let me ask you this question: there has been 


testimony that in the early part of January, prior to the 
publication of the Price Waterhouse audit for the fiscal 
year ending October 31, 1969, Price Waterhouse reported 
the pencilled figures showing a loss for the yearend of 
$30,000. 

Did Mr. Oppenheim to your knowledge have any 


discussions with Price Waterhouse with respect to those 


pencilled figures? 


A Yes. 
Q Were you present? 
A Well, he‘told me about them and I was in the 


office but I wasn't at the exact discussion. 
Q What did Mr. Oppenheim tell you, if you recall? 
A At a subsequent period he told me that he was 
surprised by the fact that after a week-end of discussion 
and negotiation with Price Waterhouse in which Norman and I 
were present at, that we came out with a $30,000 loss. 
Because he had a discussion with the Price Waterhouse 
people the Thursday or Friday before tha there would be a net 


profit of anywhere -- I don't think they were specific, 
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a high two figures or approximately five or six figures -- 
fifty to one hundred thousand dollars. I don't know if 
they were specific about that. 

But he told me he left the meeting on Friday 
with the Price Waterhouse people in which he was very 
optimistic about what was happening and was alternately 
shocked or surprised by the reported loss as $30,000. 

Q Did he make anycomments as to whathe thought the 
reasons were for the loss? 

A Subsequent to that, and I don't know exactly 
when, but it did come up many times. He made the point 
to me and to Andy Norman that there might have been some 
kind of hanky-panky here motivated by the fact that Mr. 
Norman was a conservative person in point of view in fiscal 
matters, was not prepared at that time to have the company 
go public and, therefore, since there is latitude even in 
accepted accounting procedures for treating certain data 
the most conservative point of view was adopted which might 
have accounted for the $30,000 loss rather than about fifty 
or sixty thousand dollars gain, against the value of such 
things as contracts that were in preparation and for which 
one might take percentages of completion. 

And certain charges to overhead rather than to 


making something as an asset and extending it out. There 
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are always options along the way in complicated accounting 
procedures. 

Q In view of that let me ask you this question: 
after the receipt of the information concerning the fact 
that Chelsea House had a $30,000 loss for fiscal 1969, 

did you continue to be optimistic about the future prospects 


of your company? 


A Oh, definitely. 

Q Did you convey this optimism to others? 
A I must have. 

Q How about Mr. Jackson? 

A I didn't convey any pessimism to him. 


Was Oppenheim aware of the fact that you were 
continually optimistic < out the prospects of the company 
after the publication of the October 30, 1969, rice 
Waterhouse report? 

A I can't testify to Oppenheim's awareness but I 


een oat tw ie 1 
think he knew I was of an optimistic bent. 


Q “Did yoU-thereafter convey this optimism or 


pessimism with respect to the prospects of the company 
following your receipt of the Price Waterhouse audit? 
A Definitely not. I wasn't even pessimistic 


in the bankruptcy period. I thought we would come out of 


so. 
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Q In connectionwith Mr. Jackson's discussions with 


you with respect to the underwriting following the 


‘eceipt -- 
A Will you say that again? 
Q In connection with your discussions with Mr. 


— 


Jackson concerning the underwriting following the receipt 
of the October 31 figures, did you still desire to go 


forward with the underwriting? 


A Definitely. 

Q Did you still feel that you had a viable company? 
A Definitely. 

Q And did you convey that to Mr. Jackson? 

A I think so. 

Q The Oppenheim memorandum,Plaintiff's Exhibit l 


in evidence, discusses the question of the trade books 
as opposed to the milti-volume presentations. 


Did you ever in the spring of 1969 mmmunicate 
= ee —_ a , 
to Mr. Jackson any inf rmat:ion concerning -- the spring of 
‘+ _—_ neg 


1970 I mean -- a possible imbalance of payments against 


sales in connection with Random House? 


-- ecm emma LLL A 
A No, sir. 


Q When did you first learn or did you first learn 
that the Random House trade books sales in fact were not 


going as well as the company had anticipated? 
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A We always like them to go better than they do 
except in the case of a runaway best seller. But in May 
of 1970 Random House was getting -- it could have been late 
April -- was getting nervous about some of the advances 


they had given to us and they called us in but, nevertheless, 

gave us some additional advances. 

They indicated to us that we should complete 

as quickly as possible the books that they had given us | 

advances for, which is a process in the trade were a | 

distributor, which Random House was, gives smal] publishers | 
advances to complete books waich the distributor then sells 
and takes a percentage of it. They were on-going in that 
process with us. 

In the book business some books do well and some | 
books do poorly and some books bomb out despite the ex- 
pectations of the publisher. Every publisher has this 
experience. 

Q For the first quarter of 1970, January, February, 
March, when did you get the report of Random House con- 
cerning what had happened -- did you get an official 
written report? 

A I don't know the date, but there was always a 

computer breakdown or it gave out the wrong information. 


Computers aren't as reliable as their reputation has them. 
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Q Had you gotten that report prior to April 10 
for the period ending March 31? 

A I don't recall. 

Q Now, prior to April 10 what was your feeling 
about the possible success or failure of the Random House 


Christmas list? 


A Let me just say something in this context, 
this may help. The trade business was a small part of 
ovr business, the Random House trade business. We got 


into it more or less by accident because of the succes* 
of our Sears, Rvuebuck catalog which was a runaway best 
seller and after that experience . andom House kept asking 
for more and more books and supplying us with large fiscal 
advances. They thought we could no wrong. 

In the short term both of us seemed to be wrong. 
In July, 1970, we sent into Chapter ll. In the long term 


SS ee 


all the books we did with Random House sold out. 


a Sea 


Q Prior to April 10, 1970, were you optimis“ic 
EE 


about the success_of-the—thristmas list? 


aw 


oom 
A Prior to April 10? 
Q Yes. 
A I certainly was in December and January because 


Te 
we were asked to reprint, as far as I remember, at least 


one book. 
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Q Which one? 
A The Adventures of Buck Rogers. 
Q That is a 25,000 printout? 
A There was -- 
Q A reprint? 
A We were invited by Random House I think in 


November or early December to attend a sales meeting in 
Puerto Rico and we were told there that the Buck Rogers 
book was doing amazingly well, selling at a faster rate 
than their other books. 

And Fred Israel came with me, we called the 
States and put in a Random House request to put ina 
reprint order for the Buck Rogers book because it seemed 
to be doing so well. At this point I was optimistic. 

Q How about February and March of 1970? 

A Well, by February I would say -- or March -- 
although we had: no formal reports, we talked to some of 
the people by telephone -- there were some 35,000 dis- 
tribution outlets -- and you get a confusion of reports 
at the early stages unless in the case of a book that is 
really selling very well and everybody knows it fairly 


quickly. 


But if a book is in the middle range you just don' 


know. There are too many elements to know. Book~ 
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stores don't return books for nine months. 

Is it fair to say that in February and March 
of 1970 you in fact indicated a change in your optimistic 
feeling about Random House? 

kK My feeling about the company was not necessarily 

based on only trade operations which I pointed out was a 
Jacter development. It was more based on the program 
we called the history machine which was 50 films on 
American history, which is now quite a decent seller and 


was just completed, to sell very heavily for the school 


market. 

Q Was this discussed with Jackson, this history 
machine? 

Pt He may have known about its existence. I don't 


know if he knew the details of the sale. We had just 
completed the machine. We had a very important man from 
McGraw-Hill. 

Q By March of 1970? 

A About March, February or Marchvw hired him 
March and April. 

Q Let me ask you about the policy of your company: 


did you prepare monthly financial statements, balance 


sheets, profit and loss statements? 


A Nobody in the company did, no. 
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Q So there were none available in January,February 


and March of 1970? 


A Not that I know of. 
Q Did you prepare a monthly cash flow statement? 
A Not normally. Normally Andy Norman and I would 


sit down and work out what we expected in cash and what 


we had to spend. But it wasn't a cash flow statement 


— ee — 


in the sense an accountant does ch ae 


platessa cei) 

Q Did you ever discuss this with Mr. Jackson? 

A No. 

Q Was this an internal thing? 

A Definitely. 

Q Were formal or informal financial reports ever 


submitted to the directors of the company on an interim 


basis? 
am 
A Well, we have talked bout the Price Waterhouse 
report. 
Q Other than the Price Waterhouse report. 
A Informal -- formal, not that I know except for 


those annual audits, but informally, nothing as far as I 
know that was either significant or semi-official. 

Q Were any written communications during the 
period of January, February and March, up to April 10, 


1970, ever submitted to Mr. Jackson or any other member 
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of the board of directors with respect to the status of 


the company or its progress? 


A Unless the files have some such thing, I don't 
remember. 

Q You don't know of any? 

A Not offhand. 


MR. GLASS: May I have a moment, your Honor? 
(Pause.) 
Q I believe you testified there would be formal 
meetings that took place. Was the information that you and 


Mr. Norman had about the company discussed at these informal 


meetings? 

A Yes. 

Q Was Mr. Oppenheim present at these meetings? 

A Sometimes. 

Q Was there any effort made to withhold informa- 
tion? i 

A From Oppenheim? 

Q Yes. - 

A Not that I know of. 

Q Do you know sential your company kept its books 


on a cash or an accrual basis? 
A I think our accountants would have to answer 


that. I think they were on an accrual basis, but I am 
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not sure. I just couldn't answer thc. 

MR. GLASS: I have nothing further at this time, 
your Honor. 
CROSS EXAMINATION 
BY MR. FLEMING: 

Q You testified, Mr. Steinberg, that the firm of 
Royal, Koegel had been retained because the company felt 
the need for a law firm of some prestige? 

A Yes. 

Q Am I correct that prior to retaining the Royal, 
Koegel firm your lawyers were the Paul Weiss, Rifkind firm? 

A Yes, briefly. 

Q How long was the Paul Weiss firm the attorneys 
for Chelsea House? 

A I couldn't say exactly,but my impression is that 
perhaps six months, give or take a few months either way. 
Certainly undera year, I think, but don't hold me to this. 

Q Was the change made to the Royal, Koegel firm 


because the Paul Weiss firm was not sufficiently presti- 


gious? 
A The change was made at the time -- 
Q Answer the question yes orm, was the change 


made for this reason, because the Paul Weiss firm was not 


of sufficient prestige? 
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A Correct.The Paul Weiss firm was billing Chelsea 
House monthly, they were billing us too frequently for my 
liking, whether monthly or daily, but the bills were 
coming in rapidly and with a bit of rapacity and we 


couldn't put up with it. 


Q Rapacity is ¢iother word for -- 

A Avaricious. 

Q You_felt the bills were unfair? 

A I don't know, but they were certainly too 


frequent. 
Q One of the reasons you changed from or retained the 


Royal, Koegel firm was that the Paul Weiss billing had been 


— 


too frequent? 


A That is true. 

Q And not that it was not a sufficiently presti- 
gious firm? 

A That is true. 

Q Am I correct that you were introduced to Mr. 


Jackson by your son Jeffrey Steinberg; yes or no? 


A That is one o£ those questions that is partially 
true. 

Q Tell me which part is correct. 

A I was introduced to Stuart Jackson by Jeffrey 


and the late Steve Wise, but primarily Steve Wise. 
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Q Am I correct that Steve Wise had been a client 
of Mr. Jackson and had taken Jeffrey to meet Jackson, is 


that correct? 


A I presume that to be true. 

2 Were you told that to be true? 

A Probably, yes. 

Q Were you told that -- Mr. Jeffrey Steinberg is 


your son, by the way? 


A That is true, not by the way. He is actually. 
Cc Jeffrey Steinberg was deliberately your son? 
A Definitely, still is. It is a wise child that 


knows its own father. 
Q Mr. Wise prior to your retaining the Royal, 


Koegel firm was a client of Mr. Jackson? 


A That was my understanding. 

Q And Mr. Wise introduced your son to Mr. Jackson? 
A I think so. 

Q And you were told there was some discussion at 


that meeting of a possibility of Mr. Jackson being able to 
find an investment banking firm for the purposes of under- 
writing Chelsea Hose stock? 
A Stephen Wise was great devotee of going public. 
Q My question was, if I may, were you told that 


the meeting which Jeffrey Steinberg was introduced to Mr. 
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Jackson, there was some discussion as to whether -‘r. 
Jackson would be able to obtain an investment banking 


firm to underwrite a public issue of Chelsea House stock? 


A It is conceivable I was, 'ut I don't remember 
specifically being told that. WN Bitar 

Q Do you recall when you first met Mr. Jackson? 

A Yes. 

Q Approximately when was that, could you fix a date? 

A I would have toreconstruct it. I would say it 
would have to be somewhere in -- would be somewhere in the 


middle or early 19659. 


Q Where did that meeting take place? 
A I believe I met Mr. Jackson first in his office. 
Q Was there any discussion at that first meeting 


of Mr. Suteeon tain his efforts to obtain an investment 
banking firm to underwrite stock? 

A As I remember, that was a very brief meeting 
and that doesn't stand out in my mind as such. 

Q Was there any discussion about billing, yes or 
no, that is legal fee billing? 

A No. I don't remember any discussion. 

Q Did you complain to Mr. Jackson about the 


frequency of the Paul Weiss bills? 


A If I did it was just by-talk but it wasn't a major 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLE. SQUARE NEW YORK NY. CO 7-4580 i 


R F B RB 


928 


rp Steinberg-cross 152 
issue at the time. 

Q Prior to obtaining the Royal, Koegel firm was it 
agreed that Mr. Jackson would seek an underwriter for 
Chelsea House? 

A I don't think that was a condition of the 


retainer. .——~ 


/Q The answer is no? 
fo PE ee copter tee ot she eneinte. 
ee, Was it agreed that no bills would be forwarded 
fOr legal services until the underwriter was obtained? 
A No. 
Q Were you billed at any time by Royal, : Koegel? 
A I don't have an impression of being heavily 


billed similar to the impression I had about Paul Weiss. 


Q Were you ever billed? 

A We must have been. 

Q Do you have any recollection of being billed? 

A We paid some ttees I am sure, but I don't remember 
specifically. We got an awful lot of bills. 

Q Can you estimate their amount? 

A Of the bills? Over which period? 

Q From the original retainer of the firm until 
bankruptcy. 

A Through bankruptcy or -- 
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Q Until bankruptcy. 
A I couldn't estimate that. I do know a bank- 


ruptcy figure I think. 


Q I do, too. 
A That one I remember. 
Q Can you estimate the bills paid between the 


period of the retainer and the bankruptcy? 


A Through the bankruptcy? 

Q Until the bankruptcy. 

A No, I couldn't, I am sorry. 

Q Am I correct that Price Waterhouse was recommended 


by Mr. Jackson? 


A I heard this in the courtroom, but I don't remember 
nese es 


it that way. We went to several other firms, large firms, 
eee 
Andersen & Company I think. was one of them. 


He may have recommended them but we were looking 
for a major accounting firm and Mr. Jackson may have made 
that specific contact, though we didn't work it out with 
Andersen & Company and finally we worked it out with Price 
Waterhouse. 

Q Were you advised by anyone it would be to your 
advantage to have a big A firm doing your accounting? 
A I knew it on myown. 


Q Anyone advise you of that? 
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A As such? I think I was the initiator of that 
idea ina copay. 
ree Was ean directly related to the intention to 


make a public offering of the stock? 


A I think so, yes. 

Q There was a need for a prestigious law firm and -- 

A And a prestigious accounting firm. 

Q Preferably é6ne of the big ak 

beciixemashisagesanae 

A I don't know if they called them one of the big A. 

Q But you have no recollection of who directed you 
to Price Waterhouse? 

A Specifically, no. I don't, speci.ically. It 


might have been Mr.Jackson, but I don't recall that event 


as such. 
Q But you don't remember it? 
A That is right. 
Q You testified that you and Mr. Norman wrote the 


prospectus. Let me show you Exhibit C, the prospectus. 

A Yes. 

Q Did you testify that you and Mr. Norman together 
wrote a substantial portion of this document? 

A I believe I testified that we wrote the narrative 
line and the legal wpects, the history of the company, its 


nature of business a.) the legal aspects were prepered by 
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Grant Anderson, the requirements of the SEC, et cetera. 

Q This is page 3, the three paragraphs, did you 
and Mr. Norman write that? 

A I would suspect as I remember now I wrote most 
of that, I think. Maybe Mr. Norman did some editing on it 
but I believe I wrote it. 

Q The introductory statement, the paragraphs 
appearing thereunder, did you and Mr. Norman write that? 

A As I remember I did, yes. 

Q For example, paragraph No. 3, the compeny is 
expanding its business in several new fields of operation, 
et cetera? 

A I wrote that with the advice of Grant Anderson 
and possibly the brokerage because that was a form or 
convention expected for this kind of thing where we don't 
make any far-fetched claims without modifying them. 


I think this is referred to in the SEC as the 


some of the bad possibilities of the company to warn 
possible stock purchasers. 

Q My question is did you write this or did the 
lawyers write it? 

A It was I believe written at the suggestion of 


the lawyers. It was not one of the either or situations. 
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Q The lawyers told you to do what? 
A Well, our adviser for most of that was Grant 
Anderson, 
} 
Q What did he tell you to write, all the horrors? | 
A No, that we cannot make any -- 


There is no assurance that such government sub- 


sidies will continue in the future. That certainly is not 


to be taken for granted and they didn't continue in the 


future. The point of the sentence was © warn prospective 


stock purchasers, to make the disclosure that the government 


subsidity to educational institutions will not continue at 


that rate or level, they had been going up in 1967 and 1968 


and when Mr. Nixon became President in 1969 they went down. 


Q Paragraph No. 6, one of the company's publications, 


the 1896 Sears, Roebuck catalog, there is no assurance that 


the book will continue to sell inthe future. pid you write 


that? 
A 7es, 
Q Was it your language? 
A 


That is some of the lawyers' suggestions. The 


basic idea is the lawyers' notion because 1 had no knowledge 


of writing the prospectus. That is to tell the Prospective 


stockholders that even though we ars doing well at this moment 


there is no assurance that we are going to continue to do 
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well,and this is pro forma, warnings to this effect. 


Q Use of the proceeds, page ‘, did you write 1 

G 

that? : 

z 

A Yes, I could have, definitely. F 

C Page 8, business, did you write that? | 
A Let me just look at it for a moment. Yes, I 
wrote the main burden of it. It may have been edited 


by the lawyer or Grant or by Norman. 

Q Mr. Steinberg, what I am trying to determine is 
whether you sat down and wrote it or sat down with the lawyer 
and together, knowing what was necessary in terms of the 
prospectus, you just did the writing? 

A The answer is both, Mr. Fleming. I sat down 
and wrote a prospectus and the lawyers looked at it and we 
worked with Anderson with Norman editing like any written 
document in a publishing house. 

Q Did the lawyers question you whether the state- 
mencs or that statement was completely true or absolutely 


accurate, ask you questions of that sort? 


A Yes. | 
Q And talking about your representations? 
A Well, to what extent I don't know, but they 


certainly questioned me on some of it. 


Q Talking about this conversation with you and 
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Norman, did the lawyers question you about the representa- 
tions in this prospectus? 


A The lawyers, that is part of the process, the 


lawyers familiarize themselves with what I teil them and - 


Q Did they ask you to support what you were telling 
them? 

A In a sense, certainly. 

Q They satisfied themselves that the representations 


made in the prospectus were fair and accurate? 

A I certainly hope so. We were counting on them 
to do that. 

Q That is what they were attempting to do with you. 


in this conversation? 


A Yes. 

Q When they suggested revisions you would ‘revise 
them? 

A Yes, if I thought it was necessary, yes. 

Q If they told you to do it, that it was necessary, 


would you revise it? 

A I would bieeune it with them. If I thought it 
wasn't the right emphasis or the particular proposition 
they were setting forth, we had many discussions and some 
things that just didn't go and some things we suggested to 


do. 
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Q And those would be compromised and the result 
would be written -- 
MR. GLASS: I don't think it is clear, but can 
we fix a date for these conversations with the sttorneys? 
Q This is the summer of 1969, I assume? 
A If that is when this came out, whenever we did 
8 This is July. 
MR. GLASS: July 29, 196. 
A This is ea process that went on, offhand, two 


months or five weeks or three weeks, in that area. 


Q Probably the months of June and July, 1969, would 


that be fair? 


A It may be. 

Q An extended period of time? 

A Some period of time. 

Q What I am trying to find out is when you say you 


wrote this, whether you mean you composed it in the sense 


you wrote it down but were working with the lawyers while 


Sire 
doing it? ; 
A Yes, that is true. 
Q I assume the lawyers were riding herd on you? 
A Sonn, wai eee on each other. 
Q Pinion Sede ace: is that 
correct? 
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2 A Right. 

3 Q Attempting to make a factual disclosure about 
4 the business and plans of this company? 

5 A Exactly. 

6 | Q Those lawyers were associates of the Royal, 

7 Koegel office? 

8 A You say lawyers. As I remember, it was just 


Grant Anderson almost entirely. 


10 Q Did you review this with Mr. Jackson? 

11 A I don't know if I personally reviewed it with 

12 Mr. Jackson. I don't know if Grant Anderson did, but I 

13 think he was familiar with it, yes, he should have been, 

14 Q Did Mr. Jackson ever discuss it with you? 

15 A Not in detail, definitely not. 

16 Q In any form did he discuss it with you? ‘ 
17 A As to the substance,it is hard toremember a dis- 

18 cussion on the substance of this prospectus with Jackson. 
19 Q The 12,500 shares, you said there was a change 

20 in Part 2 as a result of a communication to you by Mr. Jackson, 
21 is that correct? 

22 A Either Jackson or Anderson, but it came as I 

23 remember late at night. In other words, some kind of dead- 

Dy line, whether a printing deadline or a submission deadline 

25 


to the SEC and the point was that that had to be changed, 
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add a bit of nuances because we had already gone along up 
to the point and we changed it, of course. 

Q The first draft represents that the shares were 
being given to Mr. Jackson as secretary, is that correct? 

A That is right. 

Q And the second draft represents thatthe shares 


were given to Mr. Tackson as a finder's fee but then returned 


to Le? 
A That is what it says, yes. 
Q Which in fact was the case, were the shares given 


to Mr. Jackson for a finder's fee? 
A My impression they were given as secretary, but 


the finder's aspect -- 


Q What is the answer to the question? 
A As a member of the board. 
Q Was it your impression that they were given to 


Jackson as secretary? 
A Member of theboard, not necessarily secretary. 
Q And member pf the board. Can you tell us why 
in the second draft this states they were given as finder? 
A That is one of those I think little accidents of 
history where something has to be done quickly and this 
was about 11 at night and there was printing and we had to 


find some way of changing that, and I didn't think cf it 
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2 that way, but somebody did and I am not sure who it was 
3 and the shares were returned and that clause was put in 
4 the prospectus. 

5 Q You say the shares were returned. Were they 
6 returned to you? eee, ae 

7 aes ia ae silat te me personally, no, but Royal, Koegel 

8 GRE Gon r-- 


firm was the repository for my shares and other p le's 


- — 


ikea 


9 shares, and I was told they were given back. 
cL 
10 Q Who told you that? 
11 A aca indepen. 
12 Q You also characterized Mr. Oppenheim as a gad 
13 fly in the management of company. Do you recall that 
14 testimony? 
15 A Yes. 
16 Q What do you mean by gad fly in that context? 
17 A What context? In the accepted meaning of gad 
18 fly or do you want to know any other meanings? 
19 Q The meaning with which you used the word. 
20 A A gad fly is somebody who or something who is i 
21 annoying, persistent, sometimes volatile, repetitive, hyper- 
a critical. 
23 Q Mr. Oppenheim was all of these as far as he 
mn participated in the management of the company,is that a 
25 fair statement? 
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A I think yes. 
Q That was for the period of time prior to the 


buying out of Mr. Oppenheim? 


A From time to time, yes. Certainly not when he 


was in Paris that much. 


Q He didn't bother you when he was in Paris? 
A Except he did. 

Q He did? Even from Paris? 

A Yes. 

Q Did you ever teli Mr. Jackson that Mr. Jack 


Oppenheim was a sort of a gad fly? 


A I might have. 


Q Did you ever complain about Jack Oppenheim being 


a pain in the neck? 


A That wasn't the nature of our relationship. 

Q It was or was not? 

A It was not. 

Q My question is, did you ever tell him that? 

A It is hard to say Iput it that way. I might have 


said something to this effect when I tola him that Jack was 


selling his shares. 


Q Who suggested the buy-out of the Oppenheim shares? 
A That is a very good question. 
Q Do you have any recollection who did? 
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A Yes, I have some, 

At one point Jack Oppenheim suggested the buy- 
out of his shares to my partner Andy Norman and he 
refused. 

Q That is, you were told that Oppenheim offered 


his shares to Norman and Norman refused them? 


A Right. 

Q When was this? 

A Early 1970, between January-February. 

Q January of 1970? 

A Possibly. 

Q When were you first brought into the plant to 4 


buy out Jack Oppenheim? 


A To go back to your earlier question, I can't 
tell you who sugges he buy-out. But subsequent to 
eT TD 


the buy-out Jack made it clear that from this moment he 
LS 


-~ 


had to shoot his way out of the company because he wasn't 


getting the fair treatment he felt he should get. 


Q Do you recall who suggested the buy-out of Jack 


Oppenheim? 


A I am trying to do this retrospectively. 

Q Can you do it back to the time, can you recall 
who did it? 

A My notion is that Jack did it. I would think 
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Jack did it. 


Q Could you explain why Norman and you, Steinberg, 
paid Poten a commission on the sale? 
—_— 
A I am not aware of paying a commission for the 


purpose of the stock option. But there may be a written 
document on that so we can satisfy this question. Poten 
was an intermediary. The conditions became so volatile 
between Jack and the rest of the company that everybody 
agreed that if that was to happen at all it could not be 

a vis-a-vis business but had to be through an intermediary, 
who turned out to be Poten, who was a nice fellow, who worked 
for the company and seemed to nis eahaaksan and cool about 
everything and he would go from Jack to us and say Jack 
wants this many shares and this is the deal and thisis 

the relationship. He wanted the no competition clause. 


Q Mr. Steinberg, did you and Mr. Norman authorize 


Mr. Poten to go to Mr. Oppenheim and offer to buy out his 


stock? 
A Authorize him implies that we had directed him 
to do so and act as our agent. We didn't. He was 
——— 


an intermediary rather than an agent and I know the import 


ee ERT Gmc 0 apier- ——— 


and I am aware of  .ne difference in nuances, of that 
difference. He would just collect information from both 


sides and come to us with an offering and counter- 
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offerings and that is how it was handled. We didn't 
authorize him to buy out the stock. 

Q The first time Poten acted as an intermediary 
who were the people who were interested in purchasing the 
stock? 

A Norman, myself, I believe there was Harold 
Harris, the sales manager we hired from McGraw-Hill. 

There may have been Steve Wise, but I am not sure about 
that at that time. I don't know fiscally potent Steve 
was at that point. That is about it. The other 
people sort of came in later. 

Q What was the division to be? 

A Since Norman possibly had the most money he was 
to get the lion's share, 

THE COURT: What were the shares that you were 
taking? 

THE WITNESS: I was to get I think about 10,000 
shares, if I remember correctly, which is what I gotand 


paid for as per agreement. 


Q Was Norman to buy the rest? 

A Not entirely. Other people came in. 

Q I am talking about originally. 

A That I may say was a process changing daily. 

Q But I am talking about the original group which 
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offered to buy out Oppenhein. I believe you testified 
it consisted of you, Steinberg, Norman and perhaps Harold 
Harris and maybe Steve Wise, is that correct? 

's Right. 

w If I may ask it at least another way, what was 
the participation of each of them? 

A Without fixing it specifically becayse I was 


to get as much as I could afford, which wasnt much, and 


-_=----— 


Norman was to get the lion's share. That wasn't speci fied. 


Q Am I correct at that time, as of that time, 
Nor already read the famous Oppenheim memorandum? 
A I can't tell you what he read. I really can't 


say, I don't know. 
Q He had discussed that with you? 
A Not as far as I know, funny enough. I never 


read the memorandum, incidentally, because it is a matter 


of record. 


Q Did you see it? 


A I saw that memo about a month ago at another 


pre-trial deposition, if that is what you call it, but I 


didn't completely recall. 


I am talking about seeing it. 
A I didn't see or read it. 


Q Was it in your box? 
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A I don't have a box, but it wasn't there if I 
did. 

Q Did you discuss it with Norman, Israel and 
Friedman? 

A At this point I don't know the date of that 
memorandum. What was it dated? 

Q It was not dated. 

A When is it supposed to have come out, do you 


know that? 


Q My question is at the time that you agreed 
originally to participate in the purchase of the Oppenheim 
shares, had you discussed the memo with either Norman, 

Israel or Friedman? 

A What I am trying to establish is the date of that 
memorandum so I will know if it is conceivably possible, 
or some instance when it came out. 

Q Do you recall the date when you agreed to purchase 
the stock originally? 


A No, that wasn't one day in time. It was an on- 


going process. 


Q Do you recall the stock sale closed on April 10, 
1970? 7 

A That is what I understand, a Friday. 

Q How long prior to April 10, 1970, did you, 
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Norman and Harris and possibly Wise decide to buy out 


Oppenheim? 


A My estimate is that that process was going on 


probably about four to six weeks, as I remember at, 


Q That takes it back to the lst of March. 


A If that isthe date there. Oppenheim resigned 


on a certain date and the discussion of his sale of stock 


came after that date. 


Q If I tell you that Opnenheim resigned effective 


March 6, would that refresh your recollection as to when 
you first decided to buy the stock? 


A Well, the discussion and the going back and forth 


rust have happened shortly thereafter, a week or two there- 


after or something to that effect. 


A week after. 


~ 


Q Do you recall the time you, Norman and possibly 


Harris and possibly Wise throuch Poten offered to buy out 


Oppenheim? 
A The first time? 
Q Yes, 
A No, I don't recall. 
Q 


Do you recall if at that time you had discussed 


the Oppenheim memorandum with Norman, Friedman or Mr. Israel? 


A I recall discussing the memorandum with Fred 


| Israel, since I had known Jack to be a gad fly, ss I 
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testified there, I felt there would be nothing new in the 


memorandum and I wasn't interested in reading it. 


Q Had you discussed it with Norman? 
A I don't recall discussing it with Norman. 
Q Am I correct you saw nothing new in what Israel 


related to you which you had already heard from Oppenheim? 


A By then I came to discount generally what he was 
saying. 
Q What Israel related to you had been the subject 


of conversation with Oppenheim in the past? 
A Various points, yes. 
THE COLRT: We will have to adjourn now. 
Would this be a good time? 
MR. FLEMING: Yes, sir. 
THE COURT: It will have to be at 10.30 tomorrow, 
gentlemen. 


(Adjourned to September 11, 1974, at 10.30 a.m.) 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COU! 1 HOUSE 
FOLEY S2UARE NEW YORK. N.Y. CO 7-4580 


547 


WITNESS INDEX 


Name Direct Cross Redirect Recross 


Jack Oppenheim 8 102 110 


Harold Steinberg 148 


EXHIBIT INDEX 
In 
Plaintiff Identification Evidence _ 


1 49 


Defendant _ 


A 


B 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4580 


